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Dear Mr. Yenouskas: 

This is our first interim response to your client’s Freedom of Information Act (FOIA) 
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Denise Clark, United States Attorney’s Office for DC, Civil Division by email at 
denise.clark@usdoi.gov or phone at (202)-252-6605. 
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Bradley E. White 
FOIA Officer 
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From: 

Blank, Thomas 

1(b)(6) 1 

To: 

"Wolf. Chad(b)(6) 


(b)(6) 

" Hoffman, Jo n athan Irh Vfi ^ 1 

(b)(6) 

(5X6) 


"FLANAGAN, PATRICK Sl(b)(e) 

I(b)f6) 1 

CC: 

"Tavlor. Miles HbVfii 1 


(b)(6) 

Subject: 

RE: Markley and Menendez 

Date: 

2018/06/06 09:10:42 

Type: 

Note 


Chad: 


An ICE AFOD worked with CBP and accompanied the delegation on Senator Merkley's visit as Patrick 
indicated in what he sent over. We did have a request for visit from Senator Merkley for a site visit on 
Friday and Saturday which ICE declined 

to the short timeframe. I am getting the precise timeline and request and will have it shortly. 


Tom 


Thomas Blank 
Chief of Staff 

U,S. Immigration and Customs Enforcement 
US. Department of Homeland Security 
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(b)(6) 


From; Wolf, Chad 

Sent: Wednesday, June 6, 2018 7:41 AM 


To: Hoffman, Jonathan 

(b)(6) 


(b)(6) 





FLANAGAN, 

PATRICK S 

(b)(6) 

Blank, Thomas 

(b)(6) 


Cc: Wolf, Chad 


Taylor, Miles 


Subject: Markley and Menendez 


I need the FACTS on what occurred with Sens. Markey and Menendez (staff) over their allegations on 
being denied access to facilities. Timeline included. By 9am this morning - we're getting numerous 
pings on this from all corners. 


Jonathan - think about a definitive statement on these instances along with our policy of 
accommodating Congressional requests. Need all by 9am. 


Chad F. Wolf 

Chief of Staff 


Department of Homeland Security 


(b)(6) 


AMERICAN 

PVERSIGHT 


DHS-001-1112-000007 


DHS-18-0360-B-000007 














Sender: 

Blank, Thomaslfb)(6) | 

l(b)(6} I 


"Wolf, Chad Kb)(6) | 


fbimi 1 

"Hoffman, Jonathan|fb)(6) L 

Recipient: 

(b)(6) n 



"FLANAGAN, PATRICK Slfb)(6) I 

(b)(6) 

"Taylor, Miles |(b)(6) 


(b)(6) 


Sent Date: 
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From: 

Hoffman, Jonathan 1(b)(6) | 

1 

To: 

"SIKMN kbM6) 1 

(ifbiiei 1 

"Wolf, ChadlfbVfil 1 

1 

"Ciccone, Christine 1(b)(6) | 

1 

Subject: 

RE: Hill stunts 

Date: 

2018/06/04 06:41:34 

Priority: 

Normal 

Type: 

Note 


This took place. 


Cbp can brief out. He got an extended tour. 


From: SIKMN 

Sent: Sunday, June 03, 2018 10:33:08 PM 

To: Hoffman, Jonathan; Wolf, Chad; Ciccone, Christine 

Subject; RE: Hill stunts 


Thank you 
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Kirstjen Nielsen 

Secretary of Homeland Security 


From: Hoffman, Jonathan 
Sent: Monday, June 04, 2018 2:55:32 AM 
To: SIKMN; Wolf, Chad; Occone, Christine 
Subject: FW: Hill stunts 


Ma’am - 

Heads up on the below. Senator Merkley is trying to do ‘visits’ to family detention 
facilities. Ice and cbp are aware. 

Jonathan 


From: Hoffman, Jonathan 

Sent: Sunday, June 03, 2018 6:57:27 PM 

To: Wolf, Chad; Short, Tracy; Urn, Evelyn; Taylor, Miles; Ciccone, Christine; Wonnenberg, David; 
Dinh, Uyen 

Cc: Claffey, Lauren 

Subject; Hill stunts 
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FYI - there is reporting that Senator Merkley is headed a CBP detention facility to do a 
tour. It is being tweeted out by moveon.org as some sort of stunt. 


(b)(5) 


https ://twi tter.com/moveon/ status/1003396107752427520 
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From: 

■(b)(6) 


(rtfEoiei I 

To: 

'(b)(6) 


CC: 

(b)(6) 


’Swain, Donald T 


I 

’’Blackwell, Juliana IfhVfi'i I 

(b)(6) I 

’’Fauquet, Stephanie (b)(e) 

I 

(bXb) 


’’Micone, Vincent | 



’’Wolf, Chad -Ifb)f6) | 

I 


(b)(6) 

"Nichols, Kate j(b)(e) | 


j(b)(6) I 



(b)(6) 


Subject: 

SIGNIFICANT CORRESPONDENCE REPORT: 2.5.18 

Date: 

2018/02/05 15:22:40 

Priority: 

Normal 

Type: 

Note 


Attached for your review is today’s significant correspondence report. Based on our 
review and standard business practices, ESEC recommends tasking these letters to the 
below Components, with recommended signature level and priority. We ask that 
counselors provide any substantive guidance on letter assignment(in bullet format), 
response messaging, and letter priority. OLA should provide input on priority and 
signature levels if incorrect. We are asking for this input by 10 am tomorrow 
morning . If no response the letter will be tasked as reflected here . 


Control Number 

Date 

Received 

To 

From 

Summar 


(b)(6) 


02.05.18 

SI 

Caryl M. Stem 
President CEO 
UNICEF USA 

+4 

Write requesting tha 
be separated from th 
US bordei 



02.05.18 

SI 

Sec. Tillerson 

Sen. Van Hollen 
(MD) 

Sen. Flake 
(MD) 

Requests clarifica 
administration's imf 
of Presidential Pn 
9645. 
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02.05.18 


SI 


cc: Sen.Johnson 


Sen. McCaskill 
(MO) 


Requests additional 
regarding new legr 
the Department is 
expedite the seizur 
property and the co: 
the wall along the L 
border. 


Please submit any guidance to ESEC-Extemal, Vince Micone, 
Swain, and Juliana Blackwell; all are copied on this e-mail. 


Donald 


Definitions of Priority: 


Urgent: 5 Business Days to Final; Draft due 3 Business Days 

High: 10 Business Days to Final; Draft 7 Business Days 

Normal: 15 Business Days to Final; Draft 11 Business Days 

Is Interim Necessary (YES/NO)? 1 Business Day. 


Regards, 


(b)(6) _ 

Administrative Officer 

U.S. Department of Homeland Security 
Office of the Executive Secretary 

(bxe) 


**'ESEC: Excellent Service Endless Commitment’^ 
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Sent Date: 
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Delivered Date: 

2018/02/05 15:22:40 
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Commitments Made by Ms. Nielsen in Response to HSGAC QFRs 


NOTE: Where no response is spelled out below, the typical response was “yes.” 

Carper 

In August 2017, DHS wrote to Congress noting that the agency is working aggressively to 
validate/update the previous Administration’s consolidation plan and that DHS and GSA would 
be happy to brief the Committee once the updated plan is complete. If confirmed, will you 
commit to providing members of this Committee with an update on the consolidation plan as 
soon as possible? 

If confirmed, will you commit to working with members of congressional committees on a 
bipartisan basis to pass legislation authorizing restructuring of NPPD in order to elevate 
cybersecurity at DHS, eliminate unneeded silos, and to better address the cybersecurity threat? 

If confirmed, would you commit to working with Secretary Tillerson and bipartisan members of 
relevant Congressional committees in order to review the status of current U.S. efforts to address 
the root causes of migration from the Northern Triangle countries of Central America? 

If confirmed, will you commit to actively working with Congress to pass a law providing a 
permanent fix for Dreamers? 

If confirmed, will you issue clear guidance to ICE and CBP ensuring that Dreamers are not 
treated as enforcement priorities? 

Will you commit to speaking with previous DHS officials from administrations of both parties in 
order to understand the challenges facing DHS and its components, and to seeking their 
recommendations for addressing some of those challenges? 

Will you work with the heads of CBP and relevant component agencies to ensure that efforts to 
address root causes are well understood, and accounted for, among leadership as part of efforts to 
secure the southern border, including in staffing, resource, and budgeting models? 

Will you work with Acting Commissioner McAleenan to implement the recommendations made 
by the Integrity Panel, including incorporating additional random polygraph examinations for 
current Border Patrol agents? 

If confirmed, will you work with USCIS and Congress to come up with a permanent solution for 
H-2B visas in order to provide predictability to our seasonal businesses? 

On September 11, 2017, GAO issued a report which found that TSA needs to evaluate the cost 
and effectiveness of all of its passenger aviation security countermeasures in order to determine 
whether its investments in various areas, including the FAMS and BDO programs and other 
layers of security, are yielding results. If confirmed, will you work with Administrator Pekoske 
to review GAO’s findings, and to develop a plan to address them? 

If confirmed, will you commit to learning about these initiatives and working to ensure that 
programs to improve screening technologies and reduce wait times are implemented and 
evaluated appropriately? 
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Commitments Made by Ms. Nielsen in Response to HSGAC QFRs 


Will you commit to provide any documents DHS developed as part of the travel ban review to 
Congress? Will you commit to doing so within 120 days of taking office? If not, why not? 

I highly value the role Congressional oversight committees play and if confirmed, 1 
commit to respond appropriately to all reasonable requests from Congress within a 
reasonable time frame. 1 do not know at present the details of what these described 
documents entail and which, if any of them, may he the subject of ongoing litigation. 

Section (j) of the September 24th Presidential proclamation states, “Section 2 of this 
proclamation describes some of the inadequacies that led me to impose restrictions on the 
specified countries. Describing all of those reasons publicly, however, would cause serious 
damage to the national security of the United States, and many such descriptions are classified.” 
If confirmed, will you commit to providing relevant information in response to requests from 
members of Congress? 

I highly value the role Congressional oversight committees play and if confirmed, 1 
commit to respond appropriately to all reasonable requests from Congress within a 
reasonable time frame. 

Will you commit to working to ensure that all designated election officials in all states and 
territories will have a security clearance at least ninety days before the 2018 U.S. Congressional 
elections? 

If confirmed, 1 am committed to ensuring that election officials receive appropriate threat 
information. While it is the goal of DHS, and would he my goal if confirmed, to provide 
these clearances as quickly as possible, it should he noted that the Department has other 
tools to provide officials with classified information when necessary. For instance, 
through DHS processes or by leveraging those of partner agencies, DHS can provide 
one-day read ins for classified information when appropriate. 

If you encounter delays in achieving this goal, will you commit to advising Congress of the 
delays, and actions you are taking to address them, in a timely manner? 

If confirmed, I am committed to keeping Congress informed regarding the status of 
providing security clearances to election officials, as well as our broader efforts related 
to election security. Safeguarding our elections is a shared responsibility, and we must 
work together on this important issue. 

If confirmed, do you commit without reservation to comply with any request or summons to 
appear and testify before committees of Congress? 

If confirmed, do you commit without reservation to make any subordinate official or employee 
available to appear and testify before, or provide information to, committees of Congress? 

If confirmed, do you commit without reservation to respond fully, completely, and promptly to 
all congressional inquiries and requests for documents, communications, or any other material or 
information from members of Congress, including request from members in the minority? 

If confirmed, do you commit without reservation to take all reasonable steps to ensure that you 
and your agency comply with deadlines established for requested information? 
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Commitments Made by Ms. Nielsen in Response to HSGAC QFRs 


If confirmed, do you commit without reservation to protect subordinate officials or employees 
from reprisal or retaliation for any testimony, briefings or communications with members of 
Congress? 

Harris 


At your nomination hearing, you committed that the information submitted by DACA applicants 
will not be shared for enforcement purposes outside of limited circumstances, to make this policy 
position clear to DHS employees and a response to the letter I sent to Acting Secretary Duke on 
this matter. You also committed to me that young people who have received DACA will not be 
enforcement priorities. 

At your nomination hearing, you committed consider extending the now-passed October 5, 2017 
deadline for DACA renewals. You also committed to considered the extraordinary circumstances 
that DACA recipients faced in meeting that renewals, including the hurricanes and wildfires that 
occurred in that time and the fact most Americans are unable to pay an unexpected $500 bill. 

Will you transmit an explanation of your decision on extending the DACA renewal deadline to 
HSGAC, including how the extraordinary circumstances of natural disasters and an unexpected 
$500 bill weighed in your decision? 

If confirmed and if a review determines there is the need for an additional decision on the 
current Administration position on DACA, 1 will of course communicate such information 
to the Committee and Congress. 

At your nomination hearing, you agreed that immigration enforcement should prioritize violent 
criminals, serious criminals, and national security risks. You committed to issuing written 
guidance to agents that prioritize immigration enforcement. Will you provide me a copy of this 
written guidance? 

Written guidance will be issued to reinforce existing policies if and when necessary, and 
appropriate information will he shared with Congress. 

Will you also provide me a copy of previous guidance that has been given to ICE and CBP 
agents about the February 20th implementation memo, including any broadcast e-mails from 
agency or department leadership? 

lam not aware of the formats of previous guidance issued by DHS or its components, if 
confirmed I will ensure appropriate information is shared with Congress. 

Will you commit to providing training to ICE and CBP agents that prioritizes immigration 
enforcement to focus on violent and serious criminals as well as on sensitive location policy? 

At your nomination hearing, you committed to keeping DHS’s policy of immigration 
enforcement at sensitive locations, including churches, schools, and hospitals. You also 
committed to issuing guidance to ICE and CBP about the sensitive locations policy in light of the 
recent apprehension of Rosa Maria Hernandez. Will you provide me a copy of this written 
guidance? 
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Commitments Made by Ms. Nielsen in Response to HSGAC QFRs 


If confirmed, written guidance will be issued to reinforce existing policies if and when 
necessary, and appropriate information will he shared with Congress. 

With so many people and families directly affected by the decisions you will make on TPS, it is 
extremely important that the basis for those decisions be transparent and clearly explained to the 
public. Will you commit to explaining in full how you arrived at the decision in each case and 
what factors were important to your decision? 

If confirmed, I would intend to follow current practice in which the Department shares 
significant information with Congress and the public whenever a TPS decision is made 
by the Secretary. 

If confirmed, will you issue written guidance to make clear that mothers are not to be separated 
from their children at the border? 

I am not familiar with the increase cited in the question nor its causation. Should I he 
confirmed, I will work with Acting Commissioner McAleenan and Acting Director 
Homan to understand the current practice and policy and if necessary work with them to 
issue additional guidance. 

If you are confirmed, will you report to me whether DHS is currently drafting or considering a 
policy to separate families at the border? 

If confirmed, I commit to sharing additional policy guidance and appropriate information 
with Congress. 

Will you commit to review what procedures exist when U.S. Customs and Border Protection 
(CBP) makes such a decision (i.e, reviews, opportunity for parents to be represented in 
challenging a separation)? 

ICE policy has been that pregnant women are not to be detained unless they are subject to 
mandatory detention or extraordinary circumstances existed. Do you commit to maintain this 
policy and to issue guidance to ensure that the policy is being followed? 

I commit to reviewing the policy as I am unfamiliar with current policy and practice with 
regard to pregnant detainees. I would notify Congress if any change to existing poliey 
were to be recommended. 

Will you commit to a review and overhaul of the current inspections system, as recommended by 
the Homeland Security Advisory Council in December 2016? 

lam unfamiliar with the specific recommendation of the HSAC but if confirmed will 
review the status of implementation of that recommendation with DHS leadership. 

If confirmed, will you commit to get me an answer to the following questions within 30 days: 

• What specific plans has CBP instituted at ports of entry to ensure that invasive species 
does not enter the California? 

• Does CBP share data and coordinate a unified management plan with other federal 
agencies like the USD A, Fish and Wildlife, and the EPA to ensure early detection, 
exclusion, and eradication of invasive species? 
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Commitments Made by Ms. Nielsen in Response to HSGAC QFRs 


• What sort of data does the CBP have on invasive species that have entered and been 
caught or have entered but have been overlooked at ports of entry? 

• I understand that mail is another mode that invasive species have increasing entered into 
our nation. Could you tell me your coordination with the U.S. Postal Service to deter 
pests from entering? 

• What percentage of CBP’s budget is dedicated to invasive species management? Does 
this get shared with other federal agencies? 

• Do you think more funding is needed to bolster CBP’s invasive species program or do 
you think there are other recommendations that could help improve the programs 

I cannot commit to a definite time table as the nominee because I do not yet know what 
other responses CBP and DHS may be working on or how long this data will take to 
compile. Should 1 be confirmed, I will work with DHS and CBP leadership to determine 
how best to address and prioritize the Committee's requests within current resources to 
ensure that DHS is providing to the Congress all needed follow up actions including 
meeting statutory reporting requirements. We would provide this information to you as 
soon as possible. 

Would you commit to sending my office a monthly update on all ICE and CBP apprehension and 
removals broken down by the following data fields: 

• Age 

• Gender 

• Country of Origin 

• Country of Citizenship 

• Immigration Status, including if they are a current or former DACA recipient 

• Nonimmigration-related criminal offense broken down by felony, misdemeanor 
punishable by more than 90 days imprisonment, and misdemeanor punishable by less 
than 90 days imprisonment including whether the offense was within the last five years or 
not. 

• Immigration-related civil offense, such as visa fraud or visa abuse. 

• Whether individuals had pre-existing removal order broken down by whether the order 
was effectuated and whether the order is more or less than 5 years old at the time of 
apprehension. 

• Whether individuals were apprehended within 1,000 feet of a courthouse, school, 
hospital, place of worship, site of a religious ceremony, or public demonstration. 

• Whether individuals apprehended or removed served in the U.S. Armed Services. 

• Whether individuals apprehended or removed have at least one U.S.-bom child. 

lam unable to determine at this time whether such a report is feasible and if so, on what 
interval it could he produced. If confirmed I would commit to looking into how such 
information could be produced within the limits of existing information systems at 
regular intervals and provided to the Committee on a regular basis given statutory 
requirements and current resources. 1 commit to working with you to ensure that the 
Committee has the information it needs to meet its oversight duties. 

If confirmed, will you commit to provide any DHS memos, letters or emails regarding the 
termination of TPS in Nicaragua? 
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Commitments Made by Ms. Nielsen in Response to HSGAC QFRs 


Should I be confirmed, it is my understanding that I would not he able to provide pre- 
decisional information but if appropriate and compliant with law and policies, 1 will 
provide any documentation describing the final determination to the Committee in its 
oversight role. 

Would you commit to complying with, instead of waiving, all laws for any further construction 
of border wall? 

Should 1 be confirmed, I commit to complying with the law and exercising any waiver 
powers granted to the Secretary with appropriate discretion. 

In past, a lack of security clearances has hindered the Department’s ability to share election 
cybersecurity threat information with state election agencies. The Department has confirmed that 
it is in the process of providing those security clearances. Please provide, without including any 
personally identifiable information. 

• A list of state election agencies that have requested security clearances. 

• When the request was made. 

• The level of security clearance that was requested. 

• The number of individuals within each agency who are included in the request. 

• The job descriptions for the individuals within each agency who are included in the 
request. 

• Whether the clearance process for each individual is complete, and if it is not, when DHS 
expects to complete the clearance process. 

As the nominee, I do not currently have access to any of the information requested below 
in 1-6 nor do 1 know whether information about pending security clearances can be 
shared in the manner below in a public environment. If confirmed, I will work with DHS 
leadership to provide you with appropriate information. 

Will you commit to providing California the funding needed to help victims of the wildfire 
rebuild their lives? 

Will you commit to providing FEMA Individual Assistance, like temporary shelter, as quickly as 
possible? 

Will you also commit to ensuring that you will work to allow for Public Assistance Categories 
C-G, which helps pay for repairs to transportation, water, and other public infrastructure? 

If confirmed, do you commit to reporting to me which parole programs is USCIS reviewing and 
what is the status of those reviews? Will you also specifically report if the USCIS is reviewing 
the Filipino World War II Veterans Parole Program (FWVP)? Is so, what is the status of that 
review? 

ICE has announced plans to drastically expand immigration detention facilities. It is my 
understanding that the areas being considered for these facilities lack access to legal service 
providers. Will you review this issue, and provide a report to this committee on the availability 
of legal providers within 100 miles of any planned detention facilities? 
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lam not currently familiar with this issue. Should I be confirmed, I commit to working 
with Acting Director Homan to review and assess this issue and working with DHS 
leadership to determine how best to address the Committee’s requests for various reports 
within current resources to ensure that DHS provides the Committee with needed 
oversight information. 


Hassan 

If confirmed, will you commit to reporting to the Committee—within 120 days of being sworn in 
as Secretary- 

• Your strategic objectives for this office; 

• The metrics you will use to evaluate the performance of this office; 

• The optimal level of staffing of the office; 

• An assessment of whether the Department will continue with the CVE grant program; 
and 

• Any additional authorities, authorizations, or legislative changes needed in order to 
achieve the strategic objectives laid out for the office. 

If confirmed, a commitment to update the committee, in writing, every 30 days after your 
swearing-in—and terminating on election day 2018—the subsequent steps taken within that 
month to improve the security of voting systems across the country? 

1 commit to regularly updating you on this issue and the steps taken on a mutually agreed 
to schedule, should 1 he confirmed and after 1 am able to consult with NPPD leadership 
to better understand current efforts. 

If confirmed, will you commit to re-instating the agreement that allowed members of New 
Hampshire’s Indonesian community to stay and obtain work permits so long as they regularly 
check-in with ICE? 

I’m unfamiliar with the details of this particular case. Should I be confirmed, I commit to 
looking into this issue. 

I would respectfully ask from you that, if confirmed, you will provide me within 90 days of your 
swearing in your assessment of the viability and value of establishing separate Joint Task Forces 
at DHS that focus on cybersecurity, foreign fighters and the opioid crisis. 

As the nominee, I cannot commit to a 90 day timeframe at this time without having the 
benefit of knowing all current related efforts, and operational and resource constraints. If 
confirmed, I will provide you with a timeline as soon as possible. 

Heitkamp 

If confirmed, will you commit to examine the labor rights and standards provided to TSOs and 
assess whether they should be provided the same rights as standards that are provided to other 
categories of TSA employees? 
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Commitments Made by Ms. Nielsen in Response to HSGAC QFRs 


We have heard reports that the radios many agents use can’t talk with state and local law 
enforcement, and in remote areas of the border, the radios often simply don’t work. If 
confirmed, will you commit to resolving this problem? 

Will you commit to budgeting for sufficient funds to execute the Northern Border Strategy 
including funds to begin improving facilities, and smart investments in technology to improved 
domain awareness? 

Will you commit to me that Northern Border Security will be a priority of yours if you are 
confirmed? 

Will you commit to reviewing CBP’s current staffing models and move forward with creating 
new initiatives that increase recruitment and retention in rural and remote areas? 

Will you commit to evaluating the CVE program at DHS and reporting back to this committee 
within 90 days on your initial plans regarding the program, the goals of the program, grants 
within the program, and how you plan on prioritizing the mission of the program? 

Will you commit to reviewing DHS’s efforts to educate the public on cyber-hygiene practices 
and reporting back to my office within 90 days regarding the effectiveness of these efforts and 
what additional steps you will take to encourage end-users to adopt cyber-hygiene practices? 

If confirmed, will you commit to ensuring that the NAC fully evaluates and properly implements 
approved recommendations provided by the RESPONSE Act Subcommittee in a timely fashion, 
and that you will push to ensure sufficient support for such training is included in the next DHS 
budget? 

If confirmed, will you commit to evaluating these assessments and collecting input from 
emergency services like the NDDES that are calling for a single threat and hazard identification 
model across the nation? 

McCain 

Last year's NDAA included a provision that requires the Secretary of Homeland Security to 
develop metrics to measure the effectiveness of security along the border. Will you commit to 
working with Congress to meet this requirement? 

McCaskill 


Committee staff has received reports that the Department Homeland Security (DHS) political 
appointees are politically vetting career Senior Executive Service (SES) applicants and in some 
cases GS level career employees. Will you commit to providing written guidance to DHS 
employees that this kind of interference is improper? 

Will you commit to conducting cost-benefit analyses to ensure that all budgetary matters, 
including the proposed southern border wall and cuts to grants programs, are done with full 
consideration of the attendant risks and priorities of the Department? 
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Commitments Made by Ms. Nielsen in Response to HSGAC QFRs 


Should I be confirmed, I look forward to working with you, the Committee and the 
Appropriations Committees to ensure that DHS considers both risk and cost — throughout 
the Department — to ensure that we are effectively and efficiently utilizing taxpayer 
money to secure our homeland against the greatest risks. 

If confirmed, do you commit to DHS providing a briefing to Committee staff regarding your 
review of Countering Violent Extremism and assessments of the related programs and grants 
within 90 days of your confirmation? 

If confirmed, I commit to working with you and others on the Committee, including 
Senator Hassan who has requested a related assessment and information within 120 days 
to ensure that I provide you with the information requested no later than 120 days after 
confirmation. 

If confirmed, do you commit to DHS providing a briefing to Committee staff regarding the 
results of your review of all visa programs within 90 days of your confirmation? 

If confirmed, 1 commit to working with you and others on the Committee who have 
requested to be briefed on any review by the Department of visa programs in order to 
provide the information in a timely manner. As nominee, I do not know whether the time 
frame requested relative to confirmation is achievable as 1 do not myself know the status 
of such a review or the timing of its completion as well as actions that other stakeholders 
outside DHS like the Department of State may need to take. 

If confirmed, will you commit to DHS conducting an after-action review of the federal 
government’s response to Hurricanes Harvey, Irma, and Maria, and publicly release the results? 

Do you commit to review the allocation of staffing by Customs and Border Protection, and report 
back to this committee on your findings and plans to implement any changes? 

Will you commit to working with me to enhance security in the agriculture sector? 

If you are confirmed, will you commit to reviewing the 872 Reorganization proposal prior to its 
taking effect on December 5, 2017? Will you commit to informing me whether you will use 872 
authority to place the new office of CWMD within S&T? 

I have been deeply concerned about the opioid epidemic in the U.S. and investigating how the 
federal government can assist local efforts to address this scourge. Do you commit to work with 
me on legislation to enhance DHS’ work in this area? 

Peters 

Will you commit to ensuring that religion does not become a basis for U.S. counterterrorism or 
law enforcement policy particularly as it relates to the targeting of individuals with ancestry from 
Mu slim-majority countries? 

If you are confirmed, would you commit to reviewing how communications from around the 
Federal government, including from the President’s various methods of communications, impact 
FEMA’s ability to accurately communicate the facts to those impacted by disasters? 
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Commitments Made by Ms. Nielsen in Response to HSGAC QFRs 


Will you commit to empowering FEMA to share their expertise with this Committee as we seek 
to first do no harm and ensure they are not unduly limited by DHS? 

Tester 

Should you be confirmed, do you commit to immediately informing me and members of the U.S. 
Senate Committee on Homeland Security and Governmental Affairs and the Appropriations 
Subcommittee on Homeland Security of any proposed changes to the Law Enforcement Officer 
Reimbursement Program by either DHS or TSA? 

Do you commit to working with me and the State of Montana to ensure that Montana is allowed 
the flexibility and time it needs to come into full compliance with REAL ID? 
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COMMITTEE ON »M 1* 1 — 

HOMELAND SECURITY AND GOVERNMEN Rn f »- 


WASHINGTON, DC 20510-6250 


March 7,2017 


The Honorable John Kelly 
Secretary of Homeland Security 
U.S. Department of Homeland Security 
3801 Nebraska Avenue NW 
Washington, DC 20528 

Dear Mr. Secretary: 

I am writing regarding the designation of election infrastructure as a critical infrastructure 
subsector. 

As you know, on January 6,2017, the Obama Administration announced that election 
infrastructure would become a critical infrastructure subsector within the Government Facilities 
Sector.' Former Homeland Security Secretary Jeh Johnson described “election infrastructure” as 
“storage facilities, polling places, and centralized vote tabulations locations used to support the 
election process, and infonnation and communications technology to include voter registration 
databases, voting machines, and other systems to manage the election process and report and 
display re.sults on behalf of state and local governments.”^ The designation allows states, 
localities, tribal, and terroritial (SLTT) governments that volunteer to receive prioritized 
cybersecurity assistance from the Department of Homeland Security (DHS).^ 

The Obama Administration designated election infrastructure as critical infrastructure 
due to Russian interference in the 2016 presidential election. On October 7,2016, DHS and the 
Office of the Director of National Intelligence (ODNI) issued a Joint statement explaining, 

"Some slates have ahso recently seen scanning and probing of their election-related systems, 
which in most cases originated from servers operated by a Russian company.”^ The ODNI 
report released in January documenting Russian intervention in the election stated, “Russian 
intelligence accessed elements of multiple state or local electoral boards.” The report concluded 


' U.S. Department of Homeland Security, Fact Sheet: Designation of Election 
Infrastructure as Critical Infrastructure (Jan. 6, 2017). 

^ U.S. Department of Homeland Security, Statement by Secretary Jeh Johnson on the 
Designation of Election Infrastructure as a Critical Infrastructure Subsector {IdiVi. 6,2017). 

^Id. 

Joint Department of Homeland Security and Office of the Director of National 
Intelligence statement. Joint Statement from the Department of Homeland Security and Office of 
the Director of National Intelligence on Election Security (Oct. 7,2016). 
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that Moscow will build upon the tactics it used in 2016 to influence future U.S. elections,^ thus 
necessitating a vigilant response to ensure that U.S. election systems are secure and prepared for 
challenges that might arise in elections moving forward. 

Several stale Secretaries of State have raised questions regarding how DHS plans to 
implement this designation and what it means for their states’ independent authority to oversee 
elections. For example, the Vermont Secretary of State noted, “We continue to work with DHS 
on a regular basis as pan of our oveiall cybersecurity approach. It has not yet been made fully 
clear to us what the critical designation means and ... have posed a number of clarifying 
questions.”* * 

You publicly expressed support for maintaining the Department’s designation of election 
infrastructure as critical infrastructure in order to ensure that voting machines, voter registration 
systems and other assets essential to holding free and fair elections are eligible for prioritized 
cybersecurity assistance from DHS. In response to questioning from Rep. Cedric Richmond (D- 
LA) before the House Committee on Homeland Security you said, “1 believe we should help all 
of the states - provide them as much help as we can - to make sure that their systems are 
protected in future elections, so I would argue that yes we should keep that in place.”^ 

In order to better understand the designation and your plaris for implementation, please 
provide written responses and/or documents addressing the following inquiries by March 17, 
2017: 

1. Before the election on November 8, 201 6, how many SLTT governments requested 
assistance? 

2. Have any new SLTT governments requested DHS assistance after the January 
designation? 

3. Why does the designation include both physical and vitlual assets if the 2016 election 
interference solely involved cyber-attacks and DHS is only offering cyber-related 
assistance? 

4. The DHS Fact Sheet on the designation explains, “Protecting and defending this 
infrastructure is the responsibility of state and local governments and election officials.”* 

^ Id. 

* Vermont Secretary of State, Secretary of Stale Jim Condos Statement on DHS 
Designating Elections Systems m “Critical Infrastructure ’’ (Jan. 17,2017) (online at 
https:// vermont.gov/portal/governmenc/article.php?news=6228). 

^ House Committee on Homeland Security, Hearing on Ending the Crisis: America's 
Borders and the Path to Security., 115th Cong. (Feb. 7,2017). 

* U.S. Department of Homeland Security, Fact Sheet: Designation of Election 
lnfra.Ktruciure as Critical Infrastructure (Jan. 2017). 
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Are states and localities or is the federal government responsible for expenses associated 
with the assistance and support provided by DHS? 

5. If DHS idcntiHes vulnerabilities within an SLTT government’s system that require 
attention, is the SLTT government responsible for the costs of implementing the 
solution? 

6. If fixes are identified to improve an SLTT government’s system, but that government 
chooses not to make the recommended adjustments to address the problem, is the state or 
locality liable under law? 

7. Will the designation of election infrastructure as a critical infrastructure subsector 
continue under the Trump Administration? 

8. What assistance and tools can DHS provide to SLTT governments that participate in the 
program? 

9. Do you anticipate that DHS will require any additional personnel, resources, or 
authorities to fulfill its responsibilities associated with the designation? 

10. How did DHS make the following determination mentioned in the ODNI report, “DHS 
assesses that the types of systems we observed Russian actors targeting or compromising 
are not involved in vote tallying?” 

11. Please provide copies of any guidance or any other information provided by DHS to 
SLTT governments rcspwnding to the Department’s designation. 

If you or members of your staff' have any questions about this request, please ask your 
staff to contact Julie Klein with the Committee staff at 202-224-2627. Please send any official 
correspondence relating to this request to Amanda Trosen at Amanda_Trosen@hsgac.senate.gov. 
Thank you for your attention to this matter. 


Sincerely, 



Claire McCaskill 
Ranking Member 


cc; Ron Johnson 
Chairman 
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SCANt.'EO/RECEiVED 
BY ESEC SEC 

2017HAR-7 PH I*: 52 


The Honorable John F. Kelly 
Secretary of Homeland Security 
Washington, D.C. 20528 

Dear Secretary Kelly, 

We, the undersigned, write to ask that you take action immediately to stop the deportation 
of all detained immigrant youth, particularly DACA recipients Daniela Vargas and Daniel 
Ramirez, who could be removed from the country they have called home since a young age, 
any day now. 

We are deeply concerned about the cases of Daniela Vargas, Daniel Ramirez, Edwin 
Romero, and Josue Romero, four DACA recipients who have been arrested and detained by 
ICE officials. These enforcement actions appear at odds with President Trump's assurances 
that individuals with DACA should not worry about deportation.^ We would like to hear 
from you directly whether or not the Department of Homeland Security plans to honor 
President Trump’s statements expressing his support for DACA recipients. 

Within days of taking the presidential oath, President Trump promised DACA participants 
that they "shouldn't be very worried" and that he was going to "take care of everybody. 

On February 16, President Trump promised once again that his administration would show 
"great heart" with DACA children and acknowledged they were some "absolutely, 
incredible kids."^ During your confirmation hearing, you stated you would "keep an open 
mind" with regards to children with DACA. Yet, the recent actions of the Department of 
Homeland Security indicate that the Department is targeting certain DACA individuals for 
enforcement. 

Only six weeks into the Trump administration, ICE officers have detained at least four 
DACA recipients. On Wednesday, ICE agents detained Daniela Vargas who was in the 
process of renewing her DACA application. Even though her father and brother had 
recently been arrested by ICE officers, she was not afraid to speak out At a recent press 
conference she said: "Today my father and brother await deportation, while 1 continue to 
fight this battle as a dreamer to help contribute to this country which I feel that is very 
much my country," According to press reports, shortly after she made this brave statement, 
ICE officers took her into custody.^ And, because she entered the country as a young child 
with her family on the Visa Waiver Program, we are hearing reports that she is being 
processed for imminent deportation, without due process. 


1 ABC World News Tonight, Interview with David Muir. January 25,2017 

2 Ibid. 

3 NYT, Full Transcript and Video: Trump News Conference. February 16,2017. 

Washington Post, ICE Nabs Young DREAMer Applicant A fter She Speaks OuC at a News 

Conference. March 2, 2017. 
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In Seattle, Washington, ICE officers detained Daniel Ramirez, a 23-year old DACA recipient 
and the father of a three-year-old US citizen,^ just last week, Edwin Romero, another DACA 
recipient, was jailed for 15 hours and faced removal over unpaid traffic tickets.* * josue 
Romero was detained in Texas before being ultimately released to his parents.^ These 
recent activities indicate an alarming pattern within the Department of Homeland Security, 
and have already created a chilling effect in immigrant communities. Taken together, these 
do not appear to be random actions, but rather they point to a shift in Department policy to 
target DACA recipients for enforcement actions. 

Individuals with DACA contribute to the United States in powerful social and economic 
ways. They start businesses at twice the rate of the American public as a whole. They are 
economic consumers who purchase big-ticket items like their first homes and cars. Not 
only are they making the United States economically stronger, but they also work in large 
numbers in educational and health services, giving back to the country they love.^ 

Detaining these individuals not only runs counter to President Trump's assurances, but 
these actions also make the economy weaker and waste valuable agency resources on 
individuals who present no danger to our community. 

As Secretary of the Department of Homeland Security, immigration enforcement falls under 
your purview and as a result, the decisions on immigration arrest, detention, and 
deportation lie with you. We respectfully ask that you immediately halt the deportations of 
Daniela Vargas, Daniel Ramirez, and any other Dreamers in your custody and release them 
back to their families and community. 

Thank you very much for your time. 

Sincerely, 

Deepak Bhargava, President, Center for Community Change 

Angela Glover Blackwell, CEO, PolicyLink 

Cornell William Brooks, President and CEO, NAACP 

Michael Brune, Executive Director, Sierra Club 

Rea Carey, Executive Director, National LGBTQ Task Force 


5 CBS News, Seattle 'Dreamer' Will Stay in Custody, ludae Rules. February 17, 2017 

* Star Telegram, Dallas County'Dreamer's' arrest outs scare in immigration-rights 
community. February 22, 2017 

^ jason Buch, One-time D ACA recipient facing d eportation in S.A. released. mySA, February 
17,2017 

8 Tom Wong, NILC, UWD, CAP, New Study of DACA Beneficiaries Shows Posi tive Economic 
and Educational Outcomes. October 18, 2016 
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Andrew Friedman, Co-Executive Director, Center for Popular Democracy 
Lily Eskelsen Garcia, President, National Education Association 
Olivia Golden, Executive Director, Center for Law and Social Policy 
Jonathan Greenblatt, CEO, Anti-Defamation League (ADL) 

Chad Griffin, President, Human Rights Campaign 

Mary Kay Henry, International President, Service Employees International Union 
Marielena Hincapie, Executive Director, National Immigration Law Center 
Cristina Jimenez, Executive Director and Co-Founder, United We Dream 
Maria Teresa Kumar, President and CEO, Voto Latino 
Marc H. Morial, President and CEO, National Urban League 
Janet Murguia, President and CEO, National Council of La Raza 
Anthony D. Romero. Executive Director, American Civil Liberties Union 
Neera Tanden, President and CEO, Center for American Progress 
Randi Weingarten, President, American Federation of Teachers 

John C. Yang, President and Executive Director, Asian Americans Advancing Justice-AAJC 
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tlnited ^totes Senate 


WASHlNmON, DC '^OSIO 


March 7,2017 


The Honorable Jeff Sessions 
Attorney General 


The Honorable John F. Kelly 
Sccrelaiy 

U.S. Department of Homeland Security 
3801 Nebraska Avenue, NW 
Washington, DC 20016 



cn 
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U.S. Department of Justice 
950 Pennsylvania Avenue, NW 
Washington, DC 20530 

The Honorable James B, Coniey 
Director 

Federal Bureau of Investigation 
935 Pennsylvania Avenue, NW 
Washington, DC 20535 

Dear Secretary Kelly, Attorney Genera) Sessions, and Director Coiney: 

We wj'ite to underscore the need for swift actioit with regard to the deeply troubling series of 
anonymous bomb threats made against Jewish Community Centers (JCCs), Jewish Day Scliools, 
Synagogues and other buildings affiliated with Jewish organizations or institutions across the 
country. We thank you for your recent eflbrts and ask that you inform us of the actions that your 
Departments plan to take to address threats against these and other religious institutions, We stand 
ready to woi k with you to ensure that these centers can continue to serve their communities free 
from violence and intimidation. 

It has become clear that threats of violence against individual JCCs are not isolated incidents. 
According to the Jewish Federations of North America, in the first two months of 2017 alone, at 
least 98 incidents against JCCs and Jewish Day Schools at 81 locations in 33 states have been 
Imported, Tliese cowaidly acts aim to create an atmosphere of fear and disrupt the important 
programs and services offered by JCCs to everyone in the communities they serve, including in 
our states. In addition to reports of incidents at JCCs and Jewish Day Schools, there have been 
incidents at cemeteries in ^th St. Louis and Philadelphia involving the desecration of Jewish 
headstones. This is completely unacceptable and un-Amerieaii. 

We are concerned tliat the number of incidents is accelerating and faiku'e to address and deter these 
tlireats will place innocent people at risk and threaten the financial viability of JCCs, many of 
which are institutions in their communities. Your Departments can provide crucial assistance by 
helping JCCs, Jewish Day Schools and Synagogues hnpiove their physical security, deterring 
tiircafs from being made, and investigating and prosecuting those making these tlneats or who may 
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seek to act on these threats in the future. We encourage you to coiimumicale with individual JCCSj 
the JCC As.sociation of North America, Jewish Day Schools, Synagogues and other Jewish 
community in.stitntions regarding victim assistance, grant opportunities or other federal assistance 
that may be available to enlmnce security measures and improve preparedness. We also recognize 
the anti-Semitic sentiment behind (his spate of threats and encourage your Departinents to continue 
to inform state and local law enforcement organizations of their obligations under tlie Hate Crime 
Statistics Act and other federal laws. 

We are leady to work with you to address this pressing issue, and we look forward to youi* 
responses about the actions you intend to take to address, deter, and prevent this threat. 


Sincerely, 



Gary (j^eters 
United States Senator 



Bill Nelson 
United States Senator 




Charles E. Schumer 
United States Senator 


Rob Portirian 
United States Senator 



United States Senator 



United States Senator 



Richard J, Durbin 
United States Senator 
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Tom UdaiT 
United States Senator 


Deb Fischer 
United States Senator 



Thomas R. Carper 
United States Senator 



Edward J. Markey v “ 


I. Markey 
United States Senator 


MlJJmkmuL 

Shelley M^re Capita ^ 

United States Senator 



United States Senator 




Tliom Tillis 
United States Senator 




^ory A. Booker 
United Stales Senator 



Dan Sullivan 
United States Senator 
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/Jack Reed 
United States Senator 






Tami^ Duckworth 
United States Senator 



United States Senator 


STd Yoiit^ 

United States Senator 





Susan Collins 
United States Senator 



United Slates Senator 




Jerry Moran 
United States Senator 




Sheldon Whiteliouse 
United States Senator 



United States Senator 



Dean Heller 
United States Senator 
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United States Senator 



f /I 

■.taJC/ -'... 

Margaret Wood Hassaii 
United States Senator 


UniteiLSUmes Senator 





Kirsten Gitlibrand 
United States Senator 


Mazi^. Hirono 
United'Slates Senator 



Orrin Hatch 
United States Senator 



United States Senator 
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Bt'iaii Scliatz 
United States Senator 







Bill Cassidy, M.D. 
United States Senator 


J^j D, 



Richard Blumeiithal 
United States Senator 



United Slates Senator 



United States Senator 




Elizabeth Wanen 
United States Senator 


J “'W ) / " 

^ f Cw^mU .. 

Tim Kaine 

United States Senator 


Michael F. Bcnnet 
United States Senator 


^ 1 / 1.1 


Amy KloE 
United States Senator 



Tom Cotton 
United States Senator 



United States Senator 


j0 

Lindsey 0. Graham 



Lamar Alexander 
United States Senator 
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Bei'iiard Sanders 
United States Senator 



Martin Ileim'ich 
United States Senator 






Kennedy 
United Stales Senator 






Tim Scott 
United States Senator 


Ron Wyden * 
United States Senator 



O 



D. Harris 
United States Senator 




ames E, Risch 
United States Senator 



Claire McCaskiU 
United States Senator 





Richard Burr 
United States Senator 
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United States Senator 
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jOj 




Patty Murray 
United States Senator 




United States Senator 



United States Senator 


Ulier Stranee O 


Lutlter Strange 
United States Senator 



Benjamin L. Cardin 
United Stales Senator 
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United States Senator 
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United States Senator 
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United States Senator 
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United States Senator 
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United States Senator 
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March 8, 2017 


The Honorable John F. Kelly 
Secretary 

U.S. Department of Homeland Security 
245 Murray Lane SW 
Washington, DC 20528 

Dear Secretary Kelly: 

We are deeply troubled by your comments yesterday confirming the Department of Homeland 
Security (DHS) is considering separating children from their parents at the border. 

Trying to "discourage" people fleeing violence and extreme poverty from seeking safety in the 
U.S, by threatening to take their children away from them is unconscionable. As former 
commander of U.S. Southern Command, you have acknowledged the “unimaginable violence" 
so many of these families are fleeing in Central America.' Certainly, parents would not 
undertake such a journey with their children if the situation at home was not absolutely dire. 

DHS forcing children into shelters or foster care when their mothers or fathers are with them 
would be inhumane and runs contrary to American values. Underscoring the potentially 
devastating effect this policy would have on children, the American Academy of Pediatrics 
recently warned, “Federal authorities must exercise caution to ensure that the emotional and 
physical stress children experience as they seek refuge in the United States is not exacerbated by 
the additional trauma of being separated from their siblings, parents or other relatives and 
caregivers.”^ We ask you to heed this warning, and instead find other ways to address the 
humanitarian situation at the border. 

Again, we strongly urge you to reject this cruel and misguided policy. To do otherwise would be 
a black mark in the history of not just DHS, but of America. 


' Nomination of General John F, Kelly, USMC (Ret,), to be Secretary, U.S. Department of Homeland Security, 
Hearing Before the S. Comm, on Homeland Security and Gov’t Affairs, 1IS'* Cong. (2017). 

^ AAP Statement Opposing Separation of Mothers and Children at the Border (2017), https;//www,aap,org/en- 
us/advocacy-and-policy/federal-advocacy/pagcs/immigrationreform.aspx (last visited Mar 7, 2017), 
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Sincerely, 



Subcommittee on Border and 
Maritime Security 



Donald M. Payne, Jr. 

Ranking Member 

Subcommittee on Emergency Preparedness, 
Response and Communications 
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March 7, 2017 


Honorable John F. Kelly 
Secretary of Homeland Security 
14ashington^ DC 20528 

Dear Secretary Kelly; 
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I am writing in support of the Maritime Security Center 
(MSC), a Department of Homeland Security (DBS) Science & 
Technology Directorate (S&T) Center of Excellence, located at 
the Stevens Institute of Technology. 


As you may not know, the HSC has engaged in innovative 
research and developed new tools and technologies that provide 
relevant maritime security-focused educational programs to 
enhance our nation's maritime domain awareness and build the 
resiliency of our Marine Transportation System (MTS). 


It is my understanding the United States Coast Guard (USCG) 
is currently conducting a biennial review of the Center. At your 
earliest convenience, I would greatly appreciate an update on 
the status of their work. 


Thank you for your attention to this critical matter. 



Rodney P. Frelinghuysen 
Member of Congress 
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The Honorable John F. Kelly 
Secretary 

Department of Homeland Security 
245 Murray Lane, SW 
Washington, DC 20528 

Dear Secretary Kelly, 

We are writing to urge the Department of Homeland Security (DHS) to explore every 
appropriate source of funding it has to provide financial assistance or other resources to 
organizations threatened by the rise of violence against racial, ethnic, and religious minorities in 
the United States. 

This year, we have witnessed five separate waves of threats against Jewish Community Centers 
(JCCs)—-with more than 100 JCCs across 33 states targeted. We have seen the toppling of 
headstones in Jewish cemeteries, and swastikas scrawled across synagogues. Mosques and 
Muslim-owned businesses have been vandalized and threatened with violence. 

We appreciate DHS’s announcement that its Protective Security Advisors wdll provide technical 
assistance to JCCs and other threatened organizations so they can conduct proper facility 
vulnerability assessments and enhance their active shooter preparedness and bombing prevention 
training measures. However, we are concerned that many of these organizations will continue to 
face significant challenges meeting and sustaining the costly demands of a robust 24/7 security 
protection plan—hiring security professionals where ones did not exist, installing security fences 
and vehicle barriers, and upgrading security cameras and other IT infrastructure. For some of 
these organizations, they will face the impossible choice of choosing between funding the 
programs that define who they arc or paying to protect their visitors—that is a decision they 
should not have to make because of the acts of cow^ardice of a people whose values we abhor. 

It is our understanding that DHS has discretionary programs to aw'ard grants to not-for-profit 
organizations and other sources of funding that it may be able to obligate to support the security 
protection plans that these organizations now need to put in place. We respectfully ask that DHS 
thoroughly review the funding sources that are available to meet the financial needs of these at- 
risk organizations and identify any challenges that DHS might encounter with using those 
appropriate funds for these purposes. 

Thank you for your efforts to ensure that all people have the ability to continue to meet safely in 
their communities free from the violence and racial, ethnic, and religious prejudice that seeks to 
divide Americans. We appreciate your timely reply to this letter. 


Sincerely, 




BRIAN SCHATZ 




MARI IN IIL IN RICH 
U.S. Senator 


U.S. Senator 


U.S, Senator 


AMERICAN 


PVERSIGHT 


DHS-001-111 2-000053 


DHS-18-0360-B-000053 




United States Senate 


WASHINGTON, DC 20610 
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March 8,2017 




Mr. John M. Mulvaney 


Director 

oo 

OITicc of Management ajid Budget 


725 IT*’Street, NW 


Washington, DC 20503 
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Dear Director Mulvaney: 



Reports have stirtaccd that there is a proposed SI.3 billion rcduciion lo the United Slates Coast Guard's 
Kiscai Year 2018 Presidential budget rcquesi. We strongly urge you lo refrain from any such cuts. The 
Coast Guard budget has sun'ered a steady decline since 2010, which resulted in negative impacts to Coast 
Guard missions, infrastructure, delays in necessary' recapitafrzalion efforts, and has generally constrained 
Coast Guard P|ieraiions, We are concerned that the Coast Guard would not be able to inainlain maritime 
presence, respond to individual and national emergencies, and protcci our nation's cconomie and 
environmental inleresls. 

The Coast Guard is a lean service w-ith 41,700 active duty members supporting 11 statutory missions 
worldwide* In 2016, the Coast Guard prevented a record breaking 416,000 pounds of illegal drugs w'orth 
nearly $5.6 billion from entering the United Slates. Central resources For preventing illicil drugs from 
pouring into the United Slates are the Coast Guard's aging fleet of High Hndurance Cullers, Medium 
Endurance Cutters, and Island Class Patrol Boats. Although the Coast Guard has continued to 
demonstrate the ability to accomplish more w4th less, the service's operational tempo is unsustainable as 
its infraslniclure continues lo age and becomes technologically obsolete. For years, adminisiration budget 
requests have demonstrated poor support of Coast Guard acquisitions and asset recapitalization. Between 
2010 and 2015, the acquisition budget decreased by 40 [lerccnt. In 2016, Congress restored funding for 
acquisitions, but w'c have a long way lo go. fhe Coast Guard aeqiiusilion budget continues to constrain 
needed invesimenis for priority plalfomis such as polar icebreakers, national secuniy cutters, offshore 
patrol cutters, fast response Gutters, and C5real Lakes icebreakers. 

The proposed reduction of tlie Coast Guard's budget by I L8 percent would directly contradict the 
priorities articulated by the Trump Administration, in particular the Po:,sidcnt‘s priorities regarding 
enhanced maritime security needs and desire to invest in our nation's military; As one of five branches of 
the Armed Forces, the Coast Guard plays a vital role in our national security. Secretary of flomcland 
Security John Kelly, in his previous role ns Coinmanding Ofiieer of United States Southem Command, 
testined before Congress in support of recapitalization oftlie Cmsi Guard's deteriorating culler fleet. This 
recapitalization elTorl could not be carried out under the proposed budget cut. I le also aUcsled to the fact 
that the most elTcelive non-violetil means to interdict drugs is through our maritime borders, it is much 
more difficult for the United Stales lo seize illegal drugs ihal are heing irafficked by land once our 
southem border is crossed- it is belter to inlereept the drugs cUvser to their source before they are 
dispersed. Without the operational plat forms, resources, and personnel to carry out these missions, the 
Coast Guard will be unable to adequately secure our inaritime borders. 

The proposed disesiablishincnt of the Maritime Safety and SecLuity Teams (MSS'f) and the Maritime 
( Security Response 'fcam (MSRT) would significantly reduce the Coast Cjuard's ability lo conduct port 
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security, anti-ierrorism ihrcc protection, and maritime inlrasiruclure protection operations. These units 
are a cornerstone of the Coast Guard's staltnory^ missions ofPon and Waterways Security and National 
Defense. Disestablishing them would be negligent and deirtinenlal to our national security. 

The United Stales is facing a potential eight-year gap in heavy icebreaking capability between vvlien the 
Potar Star retires and when a new heavy icebreaker will be commissioned. It is irresponsible to continue 
to kick the can down the road, denying the Coast Guard the assets needed to meet mission requirements in 
the polar regions. Decreases in Artie sea icc have resulted in increased vessel traffic in the Arctic, upping 
the need for consisieni Coast Guard presence summer through tall. In August 2016, the passenger cruise 
ship Crystal Serettify, with more than 1,700 passengers onboard, became the largest commercial cruise 
ship to navigate the Northwest Passage. Recognizing the opportunity in the Arctic, many nations have 
made significant investments in polar icebreakers. For example, Russia currently has a fleet of 41 
icebreakers with 11 nu>rc in the planning and construction process. In December 2016, China began 
construction on its first domestically built polar icebreaker which will have an nf>eralioiinl range of 20,000 
nautical miles and is forecasted for final completion by 2019. Yet, as the race to the Arctic is well 
underway, the United Slates icebreaker licet remains woefully inadequate to meet emerging 
transportation, security, and scientillc support demands. 

Driven by Presidential directives and national military and maritime strategics, over the past three years, 
the Coast Guard has published its Arctic, Western Hemisphere, Cyber, and Human Capital 
strategics. Unfortunatefy, with a stagnant operating budget the growing mission requirements resulting 
from these strategies force the Coast Guard to make significant tradeoffs—trade-offs that negatively 
impact the quality of life of Coast Guard incnibcrs and their families. In particular, very' little has been 
done to support the health care needs of Coast Guard families assigned to geographic regions with an 
absence of sufilcient inilitaty and civihan health care networks. The Coast Guard is far behind in making 
investments in family support services, such as childcare sendees that arc already olTered to Department 
of Defense members and families. 

We are acutely aware of the budget constraints facing our nation, however we believe that the men and 
women serv ing in the Coast Guard deserve operational assets, stable infrastructure, and the tools they 
need to do their jobs and support their families. Wc urge you to restore the $ 1,3 billion dollar cut to the 
Coast Guard budget, which wc firmly believe would result in catastrophic negative impacts to the Coast 
Guard and its critical role in protecting our homeland, our economy and our environmeiu. 


Sincerely, 




Maria Cantwell 
United Stales Senator 



DAN SUIJJVAN 
United Slates Senator 


United 


Senator 
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Kirsten Gillibrand 
United States Senator 


Patty Murray 
tJiiUed States Senator 


I’tiward J, Marked ^ 

United States Senator 




Cory A. Booker 


United States Senator 



United States Senator 



Murkowski 
United States Senator 


Richard Blumenthal 
United States Senator 




United States Senator 



United States Senator 
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Hirono 

United States Senator 




United Slates Senator 



AI Frankeri Slid don Whitehouse 

United Slates Scnaior United Slates Senator 



Maggie Hassan 
United Stales Senator 



!a Harris 
United Slates Senator 


CC: Departineiit of Homeland Security. Secretaiy John F. Kelly 

United States Coast Guard, CoiiimaiidaiU. Admiral Paul F. Zuktinfi 
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Office of the Citizenship and Immigration Services 
Ombudsman 

Department of Homeland Security 

Mail Stop 0180 
Washington, DC 20528-0180 



Homeland 

Security 


June 29, 2017 

The Honorable Charles E* Grassley 
Chainnan 

Committee on the Judiciary 
United States Senate 
Washington, DC 20510 

The Honorable Dianne Feinstein 
Ranking Member 
Committee on the Judiciary 
United States Senate 
Washington, DC 20510 


The Honorable Robert W. Goodlatte 
Chainnan 

Committee on the Judiciary 

United States House of Representatives 

Washington, DC 20515 

The Honorable John Conyers, Jr. 
Ranking Member 
Committee on the Judiciary 
United States House of Representatives 
Washington, DC 20515 


Dear Chaimicn and Ranking Members: 

The Office of the Citizenship and Immigration Services Ombudsman is pleased to submit, pursuant to 
section 452(c) of the Homeland Security Act of 2002, its 2017 Annual Report. 

I am available to provide additional information upon request* 


Sincerely, 



Julie Kirchner 

Citizenship and Immigration Services Ombudsman 
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Message from the Ombudsman 


Congress created 
the Citizenship and 
Immigration Services 
Ombudsman out of a 
sincere desire to improve 
the functioning of our 
immigration system. 

That is clear from our 
statutory mission, found 
in Section 452 of the 
Homeland Security Act 
of 2002, In Section 
452, Congress charged 
us with the duty to aid applicants and their sponsors who 
are experiencing difficulties applying for immigration 
benefits with U*S* Citizenship and Immigration Services 
(USCIS), In addition. Congress bestowed on us the 
responsibility of identifying trends and ongoing problems 
in the administration of our immigration system and, 
where possible, making recommendations on how to solve 
those problems. 

Both aspects of our mission arc explored in this report. 

The Year in Review offers Congress and the public an 
opportunity to see the important case work our office 
handled in 2016 and how we often function as the last 
resort for prospective immigrants whose applications 
or petitions are stuck in the system. As you will see in 
the following pages, demand for our assistance has been 
steadily growing* In fact, requests to our office increased 
25 percent between 2015 and 2016 and more than doubled 
since 2012* 

While we believe this gro\vth in requests is partly due to 
increasing awareness of the services we provide, it is also 
the result of an immigration system that is expanding, both 
in complexity and in the benefits it offers. Indeed, between 
creating new immigration programs, expanding the classes 
of aliens who qualify for existing programs, and a general 
increase in applications, USCIS" workload has grown 
significantly over the past several years. In FY 2016 alone, 
USCIS received approximately 8,070 million applications 
for benefits, a 5 percent increase over FY 2015 and a 34 
percent increase over FY 2012, 



The impact of this expanding immigration system is 
examined in the second part of our report, which analyzes 
trends and issues in the administration of our immigration 
system. For example, this report examines growing 
backlogs in naturalization applications and the challenges 
facing USCIS as it digitizes case processing through 
the Electronic Immigration System. It also looks at the 
increasing number of asylum applications, the growing 
demand for U visas, and complexities facing the EB-5 
program. We hope you find it illuminating. 

Before concluding, 1 would like to thank my staff for 
diligently working on the annual report throughout the 
year, conducting in-depth research and meeting with scores 
of stakeholders, I would especially like to thank them for 
their patience in finishing this publication, as I assumed 
the role of Ombudsman only weeks before the report was 
completed* In addition, Fd like to express my sincere 
gratitude to the staff at USCIS for the time and effort they 
spent gathering data and answering questions. Our work 
is only possible through their ongoing cooperation and 
commitment to public service. 


With that, I am pleased to present the 2017 Citizenship and 
Immigration Services Ombudsman’s report to Congress* 


Sincerely, 



Julie Kirchner 

Citizenship and Immigration Services Ombudsman 
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Executive Summary 


The Office of the Citizenship and Immigration Services 
Ombudsman (Ombudsman) 2017 Annual Report covers 
calendar year 2016, as well as key developments in early 
2017, and contains: 

■ An overview of the Ombudsman’s mission 
and services; 

■ A review of U.S* Citizenship and Immigration 
Services (USCIS) programmatic and policy 
challenges during this reporting period; and 

■ A detailed discussion of pervasive problems, 
recommendations, and best practices in the 
humanitarian, employment, and family areas, as 
well as in customer service and process integrity* 

2016 in Review 

In 2016, the Ombudsman received 11,900 requests for case 
assistance, an increase of 25 percent from 2015* Just less 
than half (43 percent) of the requests came from individuals 
who were represented in seeking these services, either by 
attorneys or accredited representatives* 

Overall, 26 percent of the requests were for employment- 
based matters; 32 percent for humanitarian-based matters; 
21 percent for family-based matters; and 21 percent for 
general immigration matters, such as applications for 
naturalization. In 2016, individuals sought the most 
assistance for problems related to Fomi 1-485, Application 
to Register Permanent Resident Status or Adjust Status^ 
which constituted 17* 17 percent of the cases received, 
closely followed by Form 1-82 ID, Consideration of 
Deferred Action for Childhood Arrivals^ with 17*14 percent. 

The Year in Outreach 

In 2016, the Ombudsman conducted 91 stakeholder 
engagements to better understand and discuss ways to 
address concerns about the delivery of immigration services 
and benefits. To inform stakeholders of new initiatives 
and receive feedback on a variety of topics and policy 
trends, the Ombudsman hosted six public teleconferences 
and held its Sixth Annual Conference at the National 
Archives and Records Administration in Washington, D.C. 
on December 6, 2016. 


Key Developments and 
Areas of Focus 

Families 

The Perfect Storm: Fee Increases, Call to 
Citizenship, and ELIS 

In FY 2016, USCIS received over 972,000 naturalization 
applications—nearly 200,000 more than projected 
—in advance of a scheduled fee increase and the 
presidential election. In April 2016, USCIS expanded 
its Transfonnation initiative to include the processing of 
naturalization applications. Introducing Form N-400, 
Application for Naturalization, into the Electronic 
Immigration System (ELIS), the Transformation platform, 
represented a major undertaking for the agency because 
naturalization processing is the most complex application 
to be incorporated thus far However, USCIS initiated 
Form N-400 into ELIS at a time when the agency was 
dealing with significantly higher demand. At the same 
time, USCIS also continued to process N-400 applications 
through paper-based adjudications. USCIS suspended 
ELIS processing of new naturalization applications 4 
months after the initial launch because of multiple technical 
problems, which negatively impacted processing times. 
While many of these initial difficulties have been resolved, 
applicants for naturalization continue to face delays in 
obtaining the rights and privileges of citizenship* 

Military Immigration Issues: Immigration Services 
for Those Who Serve 

The delivery of military immigration benefits to our service 
members, veterans, and their families is essential to military 
readiness and to national security. Background and name 
checks continue to cause processing delays and hinder 
USCIS from completing military naturalization applications 
in accordance with the Naturalization at Basic Training 
Initiative* Service members continue to experience 
difficulties as their files are transferred among multiple 
jurisdictions. Additionally, the clearance requirements 
imposed by a September 30, 2016 Department of Defense 
Memorandum on the Military Accession Vital to the 
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National Interest program has led to substantial delays and 
status issues for those joining the Armed Services through 
this program and applying for naturalization. 

Changes in Policy and Practice for 
Provisionai Waivers 

The Provisional Unlawful Presence Waiver program was 
implemented in 2013 to "‘promote and preserve family 
unity” for certain spouses or parents of U.S, citizens who 
are unlawfully present in the United States and must 
depart in order to obtain lawful permanent resident status. 

In 2016, USCIS expanded the program to include all 
statutorily eligible applicants, updated the USCIS Policy 
Manual to expand the extreme hardship standard, and 
updated the fomi instructions to include a summary of 
extreme hardship factors. USCIS also stopped denying 
provisional waiver applications based on the “reason to 
believe” ground. The majority of the requests for case 
assistance the Ombudsman received involved denials 
(issued prior to the regulation change) that did not provide 
specificity of the “reason to believe” there were other 
grounds of inadmissibility, did not appear to reflect a 
complete review of the documentation supporting the claim 
of extreme hardship, and lengthy processing times. 

Employment 

USCIS Administrative Review in Empioyment-Based 
Decisions: Appeals and Motions 

Administrative review, through motions to reopen and 
reconsider to the field and appeals to the Administrative 
Appeals Office (AAO), provides individuals and employers 
an opportunity to obtain reexamination of a USCIS 
denial. The A AO has made significant improvements 
to its processing times, completing most administrative 
appeals within 180 days. However, when the AAO posts 
processing times, they do not include the time the appeal 
is first reviewed by the USCIS field office or service center 
that made the initial decision. There arc a variety of steps 
USCIS eould take to ensure that administrative review is 
meaningful and timelier, including: 

■ Establish processing time goals for initial field review 
of motions; 


■ Publish more accurate processing times for AAO 
appeals that include the time it takes to conduct the 
initial field review. For most form types, the AAO 
processing time is currently 3 months or less; and 

■ Clarify the Form I-290B by providing more explicit 
instructions, or alternatively, separate motions and 
appeals into two separate forms. 

EB-5 Investors 

Congress extended the Immigrant Investor (EB-5) Regional 
Center Program, most recently through September 30, 

2017, but a series of short-term extensions has triggered 
surges in Form 1-526, Immigrant Petition by Alien 
Entrepreneur filings in 2015 and 2016. There is a high 
demand for EB-5 visas. Investors and their dependents 
from China who are at the end of the Form 1-526 
adjudication queue may have to wait 10 years or longer for 
immigrant visas under the EB-5 program. On November 
30, 2016, USCIS released a six-chapter addition to its 
Policy Manual titled “Investors,” synthesizing and aligning 
the agency’s regulations, decisional law, policies, and 
procedures with the statute. Amidst ongoing legislative 
reform efforts, in January 2017, USCIS published proposed 
rules that would establish a Regional Center compliance 
and oversight program, increase minimum investment 
levels, and amend the methodology for determining 
Targeted Employment Areas. 

The AC21 Regulation 

In November 2016, USCIS published a long-awaited 
final regulation, often referred to as “AC21” after the 
authorizing legislation, intended to improve and modernize 
several employment-based immigrant and nonimmigrant 
programs by increasing flexibility, transparency, and 
certainty for foreign workers and U.S. employers. The 
rule centralized many of USCIS’ long-standing policies 
for the H-IB Specialty Occupation and employment-based 
immigrant visa programs. DHS received tens of thousands 
of comments on the proposed mlc and related forms from 
stakeholders, particularly foreign workers, voicing concerns 
over the elimination of the 90-day regulatory processing 
requirement for initial employment authorization 
applications, and over other areas of work authorization. 
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While it is too early to determine the full effect of the new 
rule, the Ombudsman will continue to track these changes 
and their impact on stakeholders. 

Humanitarian 

Delays in Asylum Processing 

A confluence of factors, including a spike in applications, 
has led to a significant backlog of affirmative asylum 
cases pending before USCIS; by the end of 2016, more 
than 223,433 affirmative asylum cases were awaiting 
adjudication by USCTS, The agency has taken steps to 
address the asylum backlog, including expanding the 
asylum officer corps and opening satellite asylum offices. 
However, these efforts, building on others implemented 
in 2015, have not yet significantly reduced the asylum 
backlog, A large volume of credible and reasonable fear 
cases with prioritized processing timeframes continues to 
limit the Asylum Division’s capacity to direct its resources 
to the adjudication of pending affirmative asylum cases. 

U Visa Backlogs 

Demand for U nonimmigrant visas is now so high that 
petitioners and their family members wait nearly 3 years 
before placement on the U visa waiting list if deemed 
approvable, pending an available visa. Correspondingly, 
individuals and their family members seeking U visas must 
wait years before they receive employment authorization; 
they may be living in the United States and subject to 
removal, or residing abroad in vulnerable situations. 

USCIS has taken steps to accelerate nonimmigrant U 
visa processing, most notably by having the Vermont 
Service Center, which has traditionally housed the 
unit that conducts humanitarian benefits adjudications, 
share the adjudication of U petitions with the Nebraska 
Service Center Stakeholders would benefit from greater 
transparency regarding the backlog, including a clearer 
breakdown of the number of U nonimmigrant petitions 
that arc pending adjudication before placement on the 
waiting list. 


Interagency, Customer 
Service, and Process Integrity 

The Escalating Cost of Immigration Services 

USCIS ease processing and services arc almost 
entirely funded by application and petition fees paid by 
applicants and petitioners, rather than by Congressional 
appropriations. USCIS regularly assesses its fee structure 
to reflect the actual cost of processing benefits and services. 
The most recent fee rule, published on October 24, 2016 
and effective December 23, 2016, raised fees by a weighted 
average of 21 percent. When announcing the 2016 and 
prior fee increases, USCIS committed to timely processing 
of applications and petitions, but has been unsuccessful in 
achieving its processing goals* Processing delays at the 
agency arc largely due to fluctuations in filing levels, the 
lag time between fee increases and the onboarding of new 
staff, the complexity of case review, and enhanced fraud 
detection and security check requirements. 

The Continuing Challenge of Transformation 

USCIS is in the midst of a troubled, years-long 
modernization effort, referred to as ‘Transfonriation,” to 
move from paper-based to electronic filing, adjudication, 
and case management across approximately 90 
immigration product lines* After more than 10 years of 
work, at the end of 2016, USCIS stakeholders were only 
able to file online consistently for two immigration benefits 
via ELIS. USCIS internal use of ELIS did advance, with 
the agency now adjudicating five foniis through ELIS by 
the end of 2016. Despite substantial planning and training, 
however, USCTS’ major internal launch in ELTS, the Form 
N-400, experienced significant technical problems that 
forced USCTS to temporarily halt ELIS naturalization 
adjudications and delayed the launch of other product 
lines for electronic processing* The slow development 
of Transformation and challenges in ELIS operations are 
being closely semtinized by the Office of the Inspector 
General (OIG), the Government Accountability Office 
(GAO), Congress, and the media. Both the OIG and GAO 
reviewed the program in 2016 and expressed concern 
with the progress and problems that continue to plague 
the project. 
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Mailing Issues 


USCIS Processing Times: Improved 
Accuracy Needed 

USCTS processing times set the public’s expectations 
regarding how long the agency is taking to adjudicate 
applications and petitions. However, USCIS’ current 
approach to processing times often does not accurately 
convey the actual time it is likely to take to adjudicate 
cases. Lack of transparency in processing times diminishes 
trust in the agency and hinders stakeholders’ ability to 
make informed decisions impacting their professional 
and personal lives. Processing times arc fundamental 
to holding USCIS accountable for timely services, yet 
currently posted processing times do not include the 
agency’s processing time goals. 


Despite recent improvements to USCIS mailing protocols, 
including the agency’s online change of address system, 
thousands of pieces of mail are not received as intended, 
returned as undeliverable, or delivered to someone other 
than the addressee. When notices and documents do not 
reach their intended recipient, individuals miss important 
appointments, deadlines, and documents, with potentially 
significant adverse consequences. Improper delivery of 
notices and documents creates security vulnerabilities, 
including the potential for misuse of secure documents 
such as lawful permanent resident cards. USCIS should 
consider additional options for the delivery of notices and 
documents, including requiring a signature for delivery 
of secure documents, launching a long-planned ''hold for 
pickup” pilot, and expanding use of pre-paid courier service 
mailing labels. 
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The Office of the CIS Ombudsman: 
2016 in Review 


Overview 

The statutory mission of the Office of the Citizenship and 

Immigration Services Ombudsman (Ombudsman)’ is to: 

■ Assist individuals and employers in resolving 
problems with U*S. Citizenship and Immigration 
Services (USCIS); 

■ Identity areas in which individuals and employers 
have problems in dealing with USCIS; and 

■ Propose changes in the administrative practices of 
USCIS to mitigate identified problems,^ 

The Ombudsman is an independent, impartial, and 

confidential resource within the U,S, Department of 

Homeland Security (DHS), 

■ The Ombudsman is an independent DHS headquarters 
office, reporting directly to the DHS Deputy Secretary, 
and is neither a part of nor reports to USCIS, 

■ The Ombudsman works in an impartial manner 
to improve the deliveiy of immigration benefits 
and services, 

■ Individuals and employers seeking assistance from the 
Ombudsman may do so in confidence. Any release 
of confidential information is based on prior consent, 
unless otherwise required by law or regulation. 

The Ombudsman performs its mission by: 

■ Evaluating requests for assistance from individuals 
and employers and recommending that USCIS take 
corrective action, where appropriate; 

■ Facilitating interagency collaboration and conducting 
outreach to a wide range of public and private 
stakeholders; and 


' In this Report, the term "Ombudsman” refers interchangeably to the 
Ombudsman, the Ojnbudsjnan’s staff, and the office. 

= Homeland Security Act of 2002 (HSA) § 452, 6 U.S.C. § 272. 


■ Reviewing USCIS operations, researching applicable 
laws, regulations, policies and procedures, and issuing 
recommendations, both formal and infonnal, to bring 
systemic issues to USCIS’ attention for resolution. 

Requests for Case Assistance 

The Ombudsman works directly with USCIS service 
centers, field offices, asylum offices, and other components 
to resolve case issues. The Ombudsman also relies, in 
part, on requests for case assistance to identify trends and 
systemic issues, which may become policy priorities and 
the subject of formal or informal recommendations. 

The Ombudsman asks that individuals, employers, and 
their representatives first attempt to resolve issues directly 
with USCIS.^ If USCIS is unable to resolve the issue, 
applicants and petitioners may contact the Ombudsman 
for assistance. The Ombudsman requires applicants and 
petitioners to wait 60 days past USCIS posted processing 
times before submitting requests for case assistance, absent 
exigent circumstances. In addition, the Ombudsman 
accepts requests for case assistance for employment 
authorization applications (Form \-16S^ Application for 
Employment Authorization) 75 days after filing, or 30 
days before expiration for those who timely filed and 
whose employment authorization has been automatically 
extended for 180 days.^ 


^ USCIS service options inclode: the National Customer Service Center 
(NCSC), InfbPass, and e-Request. See USCIS Webpage, “National 
Customer Service Center;” https://\v\v\v.uscis.gov/aboiit-iis/contaet-us/ 
national-customer-service-center (accessed Mar. 3, 2017), USCIS Webpage, 
"TnfoPass;” https://infopass.uscis.gov/ (accessed Mar, 3, 2017), USCIS 
Webpage, “e-Request;" https://egov.uscis.gov/e-RequesL/Tntro,do (accessed 
Mar. 3,2017), 

See Retention of EB-1, EB-2, and EB-3 Immigrant Workers and Program 
Improvements Affecting High-Skilled Nonimmigrant Workers, 81 Fed. 

Reg. 82398, 82412 (Nov. 18, 2016). Meanwhile, Deferred Action for 
Childhood Amvals (DACA) renewal applications, which include employment 
authorization requests, may be submitted after the application has been 
pending for 105 days. See USCIS Webpage, "Renew Your DACA;" https:// 
WWW. USCIS. go v/humani tarian/considerat ion-de ferred-act ion-childhood- 
arrivals-process/renew-your-daca (accessed Mar. 3, 2017). Those seeking 
assistance for DACA-related EADs should still contact USCIS before seeking 
inteiv ention from the Ombudsman. 
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When submitting a request for assistance, individuals and 
employers should include infoniiation about their previous 
attempts to resolve the issue, including the USCIS service 
request number, InfoPass confimiation number, or the date 
and USCIS email address to which they submitted their 
concerns. If the applicant or petitioner contacted another 
U.S. government agency or Member of Congress, the 
Ombudsman asks that they provide this information. The 
Ombudsman's jurisdiction is limited by statute to matters 
involving USCIS,^ 

How the Ombudsman Processes a Request for 
Assistance, The Ombudsman reviews requests for case 
assistance within 7 days of receipt to identify cases that 
warrant immediate action. Using the same criteria as 
USCIS, the Ombudsman will expedite a request for 
assistance based on an emergency or hardship.^ Those 
seeking expedited assistance should include relevant 
evidence with their request for assistance to avoid 
unnecessary delays. USCIS makes an independent decision 
whether to expedite handling of the Ombudsman's inquiry. 
The Ombudsman also reviews requests for proper consent 
from the petitioner or applicant, a completed Form G-28, 
Notice of Appearance of Attorney or Representative (if 
represented), and other necessary documentation. 

Approximately 45 days after receipt, the Ombudsman takes 
action on behalf of the applicant. Actions taken by the 
Ombudsman include: 

STEP 1: Evaluate infonnation submitted, and, if necessary, 
contact the applicant for additional infonnation. 


^ HSA 5 452(b)( 1). Jurisdiction may extend to issues involving both USCIS 
and another government entity. The Ombudsman does not provide legal 
advice. When a case assistance request falls outside of the Ojnbudsjiian’s 
jurisdiction, the individual or employer is referred to the appropriate 
govemTneut agency. 

* USCIS Webpage, ''Expedite Criteria” (Jul. 27, 2016); https://www.uscis.gov/ 
forms/expedite* *criteria (accessed Mar. 3, 2017). The criteria are: severe 
financial loss to company or person; emergency situation; humanitarian 
reasons; nonprofit organization whose request is in furtherance of the cultural 
and social interests of the United States, Department of Defense, or national 
interest situation; USCIS error; or compelling interest of USCIS. Individuals 
or employers requesting expedited handling are instructed to clearly state so 
in Section 8 (“Description”) of Form DHS‘7001, briefly describe the nature 
of the emergency or other basis for the expedite request, and provide relevant 
documentation to support the expedite request. All expedite requests are 
reviewed on a case-by-case basis. 


STEP 2; Review USCIS databases to detemiine the current 
status of the application or petition. As the Ombudsman is 
not a part of USCIS, analysts have limited, read-only access 
to USCIS databases. 

STEP 3: Analyze relevant laws, policies, and practices 
to assess whether and how the Ombudsman can 
help. Analysts consult with senior policy advisors on 
complicated cases, and identify trends. 

STEP 4: Contact the USCIS office of jurisdiction—field 
office, service center, asylum office, etc.—with a request 
for review or action. Initial inquiries arc sent individually 
to USCIS, 

STEPS: Notify the individual or employer when USCIS has 
been contacted and responds to the Ombudsman’s inquiry, 

STEP 6: Follow-up with USCIS as necessary. When 
engagement docs not result in resolution, the request is 
escalated. Inquiries for applications or petitions pending 
longer than 6 months past posted USCIS processing times 
with no action are placed on an “Extended Review” list 
(see below). 

STEP 7: Continue to communicate with the individual or 
employer until the issue is resolved. 

STEP 8: Close the request for assistance when USCIS 
takes action. USCIS action can include issuing a notice 
or decision, scheduling an interview, or mailing a secure 
document such as a permanent residence card. 

USCIS Responses, USCIS has 15 business days to 
respond to a routine inquiry from the Ombudsman 
and 5 business days to respond to expedited inquiries."^ 
Within that timeframe, USCIS is expected to provide a 
substantive response that explains the current status of 
the application or petition, steps being taken to evaluate 
or resolve the inquiry, the rationale for any decision made 
on the application or petition, factors relating to any delay 
in processing, where applicable, and an approximate 
timeframe for resolution of the issue presented. 


"Memorandujii of Understanding between U.S. Citizenship and Immigration 
Services and the Citizenship and Ijiimigration Services Ombudsman” (Mar. 
30, 2016) (copy on file with the Ombudsman), 
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When USCIS does not provide a specific timeframe for 
resolution, and the case is 6 months or more past USCIS 
posted processing times, the Ombudsman will place the 
application or petition in a queue of long-pending eases, 
referred to as Extended Review. The Ombudsman follows 
up with USCIS headquarters every 3 months and monitors 
these cases until the agency takes aetion. 

To maintain impartiality, the Ombudsman generally docs 
not ask USCIS to approve or deny a case. The majority of 
requests involve cases that have fallen outside USCIS case 
processing times for a variety of reasons. See Figure 1.1, 
2016 Issues Submitted in Requests for Ombudsman Case 
Assistance. Cases that fall outside normal processing times 
may be due to pending background checks or investigations 
being conducted by another agency. The Ombudsman also 
reviews substantive case issues that involve clear error{s) 
of fact, or gross and obvious misapplication of the relevant 
law by USCIS at any point in the process (Requests for 
Evidence (RFE), Notices of Intent to Deny (NOID), or 
denials). The Ombudsman’s case assistance is never a 
substitute for legal recourse; individuals and employers 
should preserve their rights through Motions to Reopen/ 
Reconsider and appeals.^ 


Figure 1.1: 2016 Issues Submitted in Requests for 
Ombudsman Case Assistance'^ 


Administratfve Issje 

9S5, S% 

Adjudication Issue 

992, S% 

No Difficulty Found 

14S4,10% 



Emergency Circumstance 

305, 3% 

Multi-Agency Issue 

287, 2% 


^ See generally 8 C.F.R. § 103.3. 

^ In previous years, because of the timing of the Annual Report, the 

Ombudsman examined a “repoiting year” (April I to March 31)^ which did 
not align with either a fiiscal or calendar year. The Ombudsiman is now using a 
calendar year (2016) to review and compare data wherever possible, although 
in some instances this report must rely on data from the 2016 federal fiscal 
year (October I, 2015 to September 30, 2016). The Ombudsman is grateful to 
USCIS for its generous sharing of data used in this Report. 
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2016 in Review 

In 2016, the Ombudsman’s Office was staffed with 
approximately 30 full-time employees with diverse 
backgrounds and subject matter expertise in immigration 
law and policy. Approximately half of the staff are 
Immigration Law Analysts devoted to addressing individual 
requests for case assistance. Their experience includes 
work for not-for-profit organizations, private law firms, and 
government offices such as USCIS, the U.S, Department 
of State (DOS), and the U.S. Department of Labor 
(DOL). In addition, senior policy advisors, with extensive 
immigration law and policy experience, are tasked with 
review of systemic issues. The Senior Advisors lead 
outreach and interagency working groups, research and 
draft recommendations and white papers, and help respond 
to complex case inquiries. 

In 2016, the Ombudsman received 11,900 requests for case 
assistance, an increase of 25 percent from 2015, See Figure 
1 2, Requests for Ombudsman Case Assistance Received 
Annually, 2013-2016. 

Figure 1.2: Requests for Ombudsman Case Assistance 
Received Annuaiiy, 2013 - 2016 

14,000 I 
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Just less than half (43 percent) of the requests came from 
individuals or attorneys in connection with the request for 
case assistance submitted to the Ombudsman. 

The following cases demonstrate some of the types of 
assistance provided by the Ombudsman in 2016. 

Humanitarian Assistance 

A mother sought assistance from the Ombudsman after 
requesting humanitarian parole for her 10-year-old son to 
enter the United States, so he could serve as a bone marrow 
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donor for his 5-year-old sister The Ombudsman contacted 
USCIS to expedite the humanitarian parole request so 
the boy could arrive in time for the urgently needed 
surgery. After the Ombudsman brought the case to USCIS' 
attention, the agency adjudicated the parole request, 
enabling the boy to temporarily enter the United States to 
ensure a successful bone marrow transplant. 

Serving Those Who Serve 

The Ombudsman assisted an Amiy Reservist who 
graduated from Advanced Individual Training (AIT) on 
May 10, 2016, The soldier joined the Amiy through the 
Military Accessions Vital to the National Interest (MAVNI) 
program. While her naturalization was pending, she was 
not able to work or enroll in school. The Army allowed her 
to remain at the base temporarily, but she was in danger of 
losing her housing before she naturalized. As a result of the 
Ombudsman’s inquiry, the soldier’s background check was 
promptly completed and she naturalized in May 2015. 

Meeting U.S. Employer Needs 

An agricultural association received RFEs in connection 
with two separate petitions when it attempted to transfer 
112 employees to a new worksite. As these workers were 
assigned to harvest perishable crops, the association sought 
the Ombudsman’s assistance. The Ombudsman notified 
USCIS of the time-sensitive nature of the petitions and 
worked with USCIS to clarify the information requested. 

In response, USCIS expedited processing of these cases and 
approved both petitions. 

Agency Error 

USCIS approved a university’s Form I-l 29, Petition for a 
Nonimmigrant Worker (H-IB Classification), but shortened 
the requested 3-year validity period to 1 year. The school 
contacted USCIS twice to ask for review of this decision. In 
response, USCIS replied that the validity dates issued were 
correct. The Ombudsman requested that the service center 
conduct an additional review of the file, highlighted concerns 
about the shortened validity period, and escalated its concerns 
to USCIS headquarters. USCIS subsequently confinned that 
the service center had shortened the validity period in error, 
and USCIS issued an amended approval notice. 

Correcting Improper Denials 

When a family-based petitioner contacted USCIS to 
request that a child be granted the same priority date as the 
principal parent, USCIS denied the request, erroneously 
stating that the child had turned 21 after the parent’s visa 


It feels so good to know that we, 
the people and vulnerable immigrants, 
have an organization such as yours to 
speak on our behalf and to represent 
us when we have a complaint 
against USCIS. 


was issued and was therefore ineligible for the earlier 
priority date. The Ombudsman noted that the child had in 
fact turned 21 a year before his parent’s visa was issued and 
otherwise met the requirements to be accorded the same 
priority date and preference classification as his immediate 
relative parent, USCIS acknowledged its error and granted 
the earlier priority date—based on a petition filed 24 
years earlier 

Preventing Children from "Aging Out” and 
Losing Eligibility 

A young woman filed Form 1-601 A, Application for 
Provisional Unlawful Presence Waiver as soon as the 
newly promulgated regulations permitted, but was in 
danger of turning 21 and '‘aging out” of eligibility for the 
benefit before it was adjudicated. USCIS initially denied 
her request to expedite, incorrectly stating that the agency 
does not expedite provisional waiver applications. The 
Ombudsman then brought the case to the attention of 
USCIS headquarters. USCIS subsequently dctemiined the 
applicant met the expedite criteria and approved the waiver 
just weeks before she would have aged out. 

Preventing Future Problems 

USCIS erroneously approved an applicant’s employment- 
based adjustment of status (green card) application without 
a medical examination report. Knowing that this could 
cause future problems with the legality of the permanent 
resident status, the applicant filed Form I-290B, Notice 
of Appeal or Motion. Per the applicant’s request, the 
Ombudsman facilitated this process, resulting in USCIS 
reopening the application, accepting the proper medical 
documentation, reapproving the application, and refunding 
the fee the applicant paid for the Motion to Reopen. 

Change of Address 

An applicant for employment authorization notified USCIS 
of his change of address on the same day that his new 



AMERICAN 

PVERSIGHT 1112 I B 


Employment Authorization Document (EAD) was approved 
and ordered produced. Since card production is completed 
at a different facility from the office that adjudicates 
applications and processes address changes, the update was 
not timely shared with the production facility. As a result, 
the applicant’s EAD was mailed to the old address. When 
it was not returned to USCIS by the U.S. Postal Ser\dce, 
USCIS informed the applicant he was required to file a new 
application, with the appropriate fee (S3 65 at that time). As 
the applicant had timely notified USCIS of his move, and the 
non-delivery was not a result of the applicant’s actions, the 
Ombudsman intervened, and USCIS produced a new card 
without a new application or fee. 

Refunds 

An entertainment management company contacted the 
Ombudsman for assistance when it did not receive a receipt 
notice for a petition filed on behalf of a group of Haitian 
musicians. USCIS accepted the filing fee, but the petition 
was never processed. The company contacted USCIS 
more than 20 times over the course of 6 months to request a 
refund. The Ombudsman intervened and was able to obtain 
a refund for the company. Unfortunately, the musicians 
were unable to travel to the United States and missed their 
American tour dates. 

The Year in Outreach 

In 2016, the Ombudsman conducted over 90 stakeholder 
engagements with state and local officials, Congressional 
offices, national and community-based organizations, 
attorney bar associations, employer associations, and 
individuals and employers.'^ The Ombudsman also 
conducted outreach through webinars and teleconferences 
with stakeholders across the country, as well as with USCIS 
service centers and field offices. 

Sacial Media. The Ombudsman engages with stakeholders 
through Facebook.^^ Additionally, stakeholders can 
receive regular email updates from the Ombudsman by 


The Onibudsnian established a perforaiance measure to conduct 90 outreach 
activities in FY 2016- See DHS Quarterly Performance Report Managemeiit 
Measures FY 2016 End of Year (Dec, 13, 2016), p. 58- Ombudsman 
stakeholder engagements were conducted in 2016 in the following locations: 
National: New York, NY; Newark, NJ; Providence, Rl; Washington, DC; 
Silver Spring, Rockville, and Baltimore, MD; Durham, NC; Philadelphia, 
PA; Louisville, KY; Destin, Miami, Pensacola, and Tampa, FL; Macon 
and Atlanta, GA; Birmingham and Mobile, AL; New Orleans, LA; Austin, 

El Paso, and Houston, TX; Las Vegas, NV; Westminster, Denver, and 
Boulder, CO; Omaha, NE; Indianapolis, IN; Chicago, IL; Kansas City, MO. 
International: Mexico City, Mexico; San Salvador, El Salvador; Guatemala 
City, Guatemala. 

'' https: wTacebook.com/dhs .cisombudsman. 
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subscribing online.'^ The DHS blog^^ and Twfitter account^^ 
occasionally feature the Ombudsman’s work. 

Teleconferences. The Ombudsman hosted the following 
public teleconferences to provide infomiation and to 
receive feedback on issues and policy trends: 

■ Fee Waivers (October 26, 2016) 

■ EADs/H 1B Issues (August 31,2016) 

■ 2016 Annual Conference Recap (July 28, 2016) 

■ Processing Times (April 27, 2016) 

■ U.S. Department of Motor Vehicles Benefits 
(February 25, 2016) 

■ Transformation of USCIS Systems (January 28, 2016) 

The Ombudsman's Annual Conference. On December 
6, 2016, the Ombudsman held a sixth Annual Conference: 
Government and Stakeholders Working Together to 
Impro ve Im m igra tion Services .' ^ The co n fcrcnc c inc luded 
over 300 in-person participants, and over 4,000 more 
viewed the conference via YouTube. Thcn-USCIS Director 
Leon Rodriguez delivered remarks calling for the agency to 
remain fair and service-oriented. Shelly Pitterman, former 
UNHCR Regional Representative for the USA and the 
Caribbean, followed, reflecting upon the global migration 
crisis and the U.S. role in responding, Juan Osuna, then- 
Director of the Executive Office for Immigration Review 
(EOIR), remarked on the role of EOIR, emphasizing that 
‘'[t]he system is poised to do great things ... protecting due 
process, protecting review.” He noted the importance of 
adequate resourcing to enable the immigration courts to 
function efficiently, A plenary panel, focused on the future 
of the agency and featuring current and fomicr USCIS 
officials, concluded the morning session. The afternoon 
break-out panels included panels on Employment and 
Humanitarian Hot Topics; Temporary Workers; Regional 
Refugee Resettlement Issues and the Central American 
Minors Program; and Citizenship and Naturalization for 
Special Populations. 


' ^ https://servi ce.go vdel I very .com/accoii nts/U S DM S/subsc ri ber/ne w?topi c_ 
id=lJSDHS_l4. 

' ^ https ://wHVHV .dhs.gov/news-releases/blog. 
https ://tw i tter, coTo/dhsgo V. 

Recaps of the Onnbudsnnari’s telecoTiference series can be found at https:// 
WWW. dhs. go v/ombuds mans-piibhc4e leconterence*seri es. 

Links to the cojiference agenda and YouTube video recording can be found at 
https:// WTVw.dhs .go v/e vent/c itizenship-and - i m m igr ation-services-ombud snian- 
sixth-annual -conference. 
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Key Developments 
and Areas of Focus 

Under Section 452(c)(1) of the Homeland Security Act of 2002, 
the Ombudsman’s Annual Report must include a “summary 
of the most pervasive and serious problems encountered by 
individuals and employers” seeking benefits from USCIS and 
“other information as the Ombudsman may deem advisable.” 
This year’s Annual Report covers issues and developments in 
the following areas: 

(1) Families 

(2) Employment 

(3) Humanitarian 

(4) Interagency, Customer Service, and Process Integrity 


AMERICAN 

PVERSIGHT 


DHS-001-1112-000165 

CITIZENSHIP AND IMMIGRATIO 


DHS- 

ATION 


18-1 

SER 




AN I 7 














Families 

Family unification and immigrant integration are a significant 
component of U.S. immigration principles. In 2016, USCIS 
was challenged by a significant increase in naturalization 
applications while attempting to implement a major transition 
to electronic processing. Military immigrants saw increasing 
delays in the processing of their naturalization applications. 
USCIS also made changes to the provisional waiver process, 
including all statutorily eligible applicants and expanding the 
extreme hardship standard, as well as eliminating the “reason to 
believe” denial standard. 
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The Perfect Storm: Fee 
Increases, Call to Citizenship, 
and ELIS 

Responsible USCIS Office; Reid Operations Directorate 

Key Facts and Findings 

■ In FY 2016, USCIS received over 972,000 
naturalization applications—nearly 200,000 more than 
projected—in advance of the scheduled fee increase 
and U,S. presidential election, 

■ In April 2016, USCIS expanded its Transformation 
initiative to include the processing of naturalization 
applications. Introducing Form N-400, Application 
for Naturalization into the Electronic Immigration 
System (ELIS), the Transformation platform, 
represented a major undertaking for the agency 
because naturalization processing is the most complex 
application to be incorporated thus far in ELIS* 


■ However, USCIS initiated Fonn N-400 into ELIS 
without a full grasp of the business needs or system 
capacity, and at a time when the agency was dealing 
with higher demand, 

■ USCIS scanned naturalization applications, submitted 
on paper versions of the Form N-400, into ELIS 

to create an electronic record for adjudication. At 
the same time, USCIS continued to process N-400 
applications submitted on the prior form version 
through paper-based adjudications using CLAIMS 4, 
the agency's legacy case management system for 
naturalization applications. 

■ USCIS suspended ELIS processing of new 
naturalization applications 4 months after launch 
due to a wide array of technical problems, all of 
which negatively impacted processing times and 
agency productivity. 

■ While many of these initial difficulties have been 
resolved, applicants for naturalization continue to 
faec delays in obtaining the rights and privileges 
of citizenship. 
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Background 

In 2016, there was an increase in naturalization 
applications, typical of presidential election years and 
announced fee increases,’^ Notwithstanding the likely 
increase in the number of filings, in April 2016, USCIS 
expanded electronic adjudication in ELIS to include Form 
N-400. While the introduction of ELIS processing for 
a key immigration benefit represented a significant step 
forward for the agency, systems issues within ELIS foreed 
USCIS to discontinue inputting naturalization applications 
into ELIS in August 20162^ See Figure 2.1^ Naturalization 
Timeline, outlining key events relating to the introduction 
of Fonn N-400 into ELIS processing. 

In 2016, the Ombudsman received 1,294 requests for case 
assistance related to N-400 applications—almost three 
times more than the prior year. The difficulty experienced 
by customers most often was that of applications pending 
past processing time, often (but not exclusively) awaiting 
completion of FBI name checks. 

Miscalculations in Projecting the Naturalization 
Workload. To make workload projections, USCIS 
considers immigration receipt data from the past 15 
years, historical events, and its own assessment of future 
developments.'^ According to data between 2000 and 2015, 
USCIS experienced an overall increase in N-400 receipts 
from 460,916 in FY 2000 to 783,062 in FY 2015.'" 

In addition to the historical data, USCIS was in the process 
of announcing a fee increase likely to have an impact 
on receipts. In May 2016, USCIS issued a Notice of 
Proposed Rulemaking for a new fee schedule that included 
increasing the standard N-400 filing fee from $595 to S640 


’’ See U.S, Citizenship and Immigration Sei"t ices Fee Schedule; Proposed Rule, 
SI Fed Reg. 26904 (May 4,2016), 

^immigration Benefits Vetting: Examining Critical Weaknesses in USCIS 
Systems,” before the Oversight and Management Efficiency Subcommittee 
of the U.S. House Committee on Homeland Security, 1 IS'** Cong. Sess. 

3 (2017) (statement of then-Acting USCIS Director Lori Scialabba); http:// 
docs,hou5e.gov/meetings/HM/HM09/20170316/105629/HHRG-115-HM09- 
Wstate-ScialabbaL-20170316.pdf (accessed Man 27,2017), See also OIG. 
^'Management Alert—U,S, Citizenship and Immigration Services’ Use of 
the Electronic Immigration System for Naturalization Benefits Processing,” 
01G-17-26-MA (Jan. 19, 2017); https://\vv^'w.oig.dhs.gov/sites/default/files/ 
assets/2017/01G-17-26-MA.pdf (accessed May 22, 2017). 

U.S, Citizenship and Immigration Services Fee Schedule; Proposed Rule, 81 
Fed. Reg. at 26916. 

DHS, “2015 Yearbook of Immigration Statistics,” Table 20, Petitions for 
Naturalization Filed, Persons Naturalized, And Petitions For Naturalization 
Denied: Fiscal years 1907 To 2015 (Dec. 2016); https://www.dhs.gov/ 
sites/default'fi les/pub lie ations/Yearbook_I mmigration_Statistics_2 015. pdf 
(accessed Dec. 16, 2016). 
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(an eight percent increase)." USCIS also proposed a new 
reduced application fee of S320 (a 50 percent reduction) 
for applicants with family income greater than 150 percent 
but no more than 200 percent of the Federal Poverty 
Guidelines." This reduced fee is in addition to the full fee 
waiver for applicants with household incomes below 150 
percent of the Federal Poverty Guidelines.'^ Typically, those 
intending to file for a benefit would file at the lower fee, 
but the partial waiver may have been thought to provide an 
incentive to applicants to wait for the rule to take effect. 

Finally, USCIS planned this expansion just several 
months prior to a presidential election. This was likely 
to increase receipts as would-be voters sought the benefit 
of naturalization, A similar situation took place in 
2007, preceding an increase in filing fees and the 2008 
presidential elections.'"^ In fact, in FY 2007, USCIS 
witnessed the single largest increase in applications 
recorded (since the government began tracking 
naturalization applications in 1907). According to Pew 
Research Center, “the number of applications in fiscal 2007 
spiked to nearly L4 million, an 89% increase over the 
previous year."’'^ 

Nevertheless, despite an imminent fee increase and 
the 2016 elections, USCIS projected it would receive 
774,634 naturalization applications in FY 2016, below 
the number of receipts received in FY 2015.'^ USCIS 
ultimately received 972,151 applications in FY 2016, 
nearly 200,000 more than anticipated." While the increase 
in receipts was not as significant as 2007, it was higher than 
anticipated. In addition to these new receipts, USCIS was 
still processing 362,976 naturalization applications filed 


U.S. Citizenship and Immigration Services Fee Schedule; Proposed Rule, 81 
Fed. Reg. at 26916, 

^ 81 Fed. Reg, at 26906. The new fee schedule took effect December 23, 2016. 
See U,S. Citizenship and Immigration Services Fee Schedule; Final Rule, 81 
Fed. Reg. 73292 (Oct. 24, 2016). 

See USCIS Webpage, “1-912, Request for Fee Waiver” (May 3, 2016): https:// 
www.uscis.gov/i-912 (accessed May 4, 2017). 

Jens Manuel Kiogstad, “Immigrant naturalization applications climb, but 
not as much as past years” (Pew Research Ctr,, Washington, D.C.) (Sep. 

15, 2016); http://www.pewresearch.org/fact-tank/2016/09/l 5/immigrant- 
naturalization-applications-up-since-october-but‘past“years-saw*larger- 
increases/ (accessed Sept. 16, 2016). 

^ Id. In FY 2007, USCIS received 1,382,993 naturalization applications. DHS, 
“2015 Yearbook of Immigration Statistics" (Dec. 2016), Table 20, Petitions 
for Naturalization Filed, Persons Naturalized, and Petitions For Naturalization 
Denied; Fiscal years 1907 To 2015; https:.<7www.dhs-gov/sites/default/files/ 
publications/Yearbook_lmmigration_Statistics_2015.pdf (accessed Dec. 
16,2016). 

^ Information provided by USCIS (Mar. 24, 2017). 

Id. 
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Figure 2.1: Naturalization Timeline 


JANUARY-APRIL 

Latest time period to apply for naturalization in 
order to register to vote In 2016 U.S. election, 
based on USCIS' 5 month N-400 processing 
goai and state voter registration deadiines. 


MARCH 

USCIS releases new version of Form N-400. 
DHS OIG reieases audit finding USCIS 
implementation of ELIS remains ineffective. 


MAY 

USCIS proposes new fliing fees for Form N-400. 


APRIL-DECEMBER 

170 ELIS outages documented by USCIS. 


SEPTEMBER 

Fieid Offices begin naturaiization interviews in 
ELIS “with a smali number of test cases.” 


NOVEMBER 

USCIS discovers coding error that resuited in 
incomplete FBI name checks for naturalization 
applicants in ELIS. 


APRiL 

As of April 3, 2017,140,000 cases remained 
incomplete in ELIS, 
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JANUARY 

384,850 pending Forms N-400 carry over into 
the new calendar year. 


APRIL 

Forms N-400 submitted on new version are 
scanned into ELIS. USCIS has scanned 3,976 
appiications into ELIS and ioaded 93,238 into 
iegacy CLAIMS 4 since January. 


AUGUST 

USCIS suspends data entry of newly fiied Forms 
N-400 into ELIS. USCIS has accepted 243,607 
cases in ELiS as of the end of the month. 


OCTOBER 

All field offices have scheduied interviews for 
at ieast one ELIS case; 576 appiicants whose 
cases were compieted in ELIS are naturalized. 

DECEMBER 

USCIS has 636,164 naturalization applications 
pending as of December 31. 


JANUARY 

DHS OIG issues Management Alert 
recommending that USCIS halt plans to revert 
to using ELIS to process naturalization 
appiications untii identified system deficiencies 
are addressed. 


Source: Information provided by USCIS 
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in previous fiscal years.Combining new receipts and 
previous filings still not adjudicated, USCIS had over 1.3 
million pending applications for naturalization in various 
stages of processing in FY 2016.^^ 

ELIS and Naturalization Processing. Prior to April 2016, 
USCIS processed and tracked paper-based naturalization 
applications and managed interview and oath ecremony 
scheduling through its CLAIMS 4 system.^® After 
preliminary processing, USCIS forwarded the paper 
application and supporting documents from the National 
Benefits Center (NBC) to the responsible field office for 
adjudication and the applicant’s signature at the interview. 

On April 13, 2016, USCIS began processing naturalization 
applications in ELIS. USCIS incorporated naturalization 
applications submitted in hardcopy on the new version of 
the Form N-400 (bearing the validity date of March 26, 
2016) into ELIS for adjudication and file management, 
while applications submitted on the prior version of the 
fonn (bearing the September 13, 2013 validity date) 
continued to be adjudicated and tracked via the legacy 
CLAIMS 4 system*^' Under the new process, USCIS 
scanned applications and supporting documents into ELIS 
to create an account containing the information entered on 
the form and electronic copies of the documents submitted. 
The field office reviewed the infoniiation and documents 
on a monitor and, during the interview, applicants gave 
their signatures on tablet computers. This represented a 
major undertaking as the N-400 is the first field office- 
dedicated function and '‘most complicated” application to 
be incorporated thus far in ELIST^ 

While ELIS is intended to be a fully electronic process, 
paper-based N-400 application submissions remain the 
norm. In 2016, USCIS scanned into ELIS 243,094 paper- 


Infonnation provided by USCIS (May 12, 2016). As noted in Figure 2.1, 
Naturalization Timeirne, that number increased to 384,850 by Jan nary 1,2016, 
the second quarter of FY 2016, 

The total is based on information provided by USCIS on May 12, 2016 {total 
pending non-military N-400s) plus information provided by USCIS on March 
24, 2017 (actual N-400 receipts for Fiscal Year 2016). 

See generally DHS Privacy Impact Assessment, *^Coniputer Linked 
Application Informationi ManageTiient System 4 (CLAIMS 4)” (Nov. 5,2013); 
h ttps; //w w w.dh s .go v/sites/defaul Ffi 1 es'publ i cati on s/pri vacy-pia-update-uscis- 
clainis4-noveniber2013.pdf (accessed Man 21, 2017). 

Information provided by USCIS (Apr. 12, 2017). USCIS receipts that begin 
with ""lOE” indicate that the submission is being processed through the 
Integrated Operating Environment, or the ELIS system. 

^^imnigration Benefits Vetting: Examining Critical Weaknesses in USCIS 
Systems," before the Oversight and Management Efficiency Subcommittee 
of the U.S. House Committee on Homeland Security, 115*'' Cong. P Sess. 3 
(2017) (statement of Lori Scialabba); http://docs.house.gov/meetings/HM/ 
HM09/20170316/105629/HHRG-115-HM09-Wstate-ScialabbaL-20170316. 
pdf (accessed Mar. 27, 2017), 
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based applications for electronic adjudication, wffile 
just 513 electronic applications were successfully filed 
online.^^ Online filing of Form N-400 continues to be a 
limited option.^"^ 

Challenges with ELIS Processing, The DHS Office 
of Inspector General (OIG) identified significant “technical 
and functional issues” with ELIS before and after 
the introduction of N-400s.^^ Problems related to the 
N-400 included: 

■ Deficiencies in background and security checks 
for applicants; 

■ Inadequate interface between ELIS and 
external systems; 

■ Inability to print naturalization certificates; 

■ Multiple or erroneous cancellation of naturalization 
interviews; and 

■ Lack of contingency planning for continued processing 
of applications during ELIS outages.^* 

The agency was challenged first with ensuring all officers 
were fully trained and equipped, then with maintaining 
sufficient vetting of applicants and, finally, with 
establishing parity in processing between applications 
processed in ELIS and CLAIMS 4. 

USCIS began training officers in naturalization 
adjudications using ELIS in June 2016*^^ Training included 
a week-long live “train-the-trainer session” at the NBC 
and a subsequent virtual training sessionT^ By the end of 
September 2016, every USCIS office had at least one fully 
trained officer, and “nearly every single [officer] in every 
field office except eight [out of almost 90 offices] had been 
[initially] trained in adjudicating N-400s in ELIS.”^*^ The 
training was rolled out deliberately: USCIS interviewed 
a small number of applicants in ELIS as test cases at field 
offices in San Francisco, Chicago, Raleigh, Philadelphia, 


Infomnation provided by USCIS (Apr. 15, 2017). 

USCIS has chosen to maintain limited access to an online filing feature 
through the my USCIS portal on the USCIS website. Information provided by 
USCIS (June 8, 2017). 

OIG, ""Management Alert—U.S. Citizenship and Immigration Services" Use 
of the Electronic Immigration System for Naturalization Benefits Processing," 
OIG-17-26-MA at 2 (Jan. 19, 2017); https;//www.oig.dhs.gov/sites/de fan It/ 
files/assets/2017/OIG-l 7-26-MA,pdf (accessed May 22,2017). 

Id. at 3-4. 

Information provided by USCIS (Apr. 19,2017). 

id 

Id 
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Requests for Case Assistance 

An applicant received an email from USCIS stating: "On 
September 7, 2016, we scheduled an interview for your 
Form N400, APPLICATION FOR NATURALIZATION ...,We 
will mail you an interview notice," After waiting 10 days to 
receive the notice, the applicant contacted USCIS and was 
told that the email was a mistake and was provided no 
further explanation. 


and Overlook Park, Florida,'*^ However, the deliberate 
nature of the implementation had consequences; as 
of November 30, 2016, less than two percent of the 
applicants that were part of the new ELIS process had 
been naturalized."*^ 

Another challenge USCIS experienced during this process 
was system outages. From the inception of N-400 
ELIS processing to the end of December 2016, USCIS 
experienced 118 planned and 52 unplanned ELIS outages,"*^ 
Twelve of the unplanned outages were outside the control 
ofUSCIS."^ 

Although some challenges are expected during any major 
technology implementation, then-Acting Director Lori 
Scialabba testified before Congress that these challenges 
were significant enough to force USCIS to suspend the 
entry of N-400s into ELIS in August 2016 and revert to 
‘‘ingesting newly filed N-400s into our , . . legacy system, 
known as CLAIMS 4,” until the agency resolved the 
problems,'*'* As of April 20, 20T7, USCIS informed the 
Ombudsman that it had resolved all of the identified issues. 


for ELIS and non-ELIS cases.Stakeholders with pending 
N-400 filings have informed the Ombudsman, however, 
that it appears cases adjudicated in ELIS are taking longer 
to complete than paper-based applications, 

ELIS and Security Issues. Thorough background 
and security vetting is a critical component of the U,S, 
immigration system. USCIS performs background checks 
on all naturalization applicants that include fingerprint 
and name checks conducted by the FBI, as well as vetting 
through USCIS and interagency systems."*^ USCIS cannot 
schedule an applicant’s interview until the background 
check process is complete.'*® 

On November 28, 2016, USCIS discovered the incomplete 
submission of approximately 15,000 naturalization 
applicants’ names to the FBL*^ USCIS immediately 
suspended the approval of naturalization applications or 
administering the oath of allegiance for any applicant whose 
case was processed in ELIS while the agency determined 
the extent of the problem. USCIS approved 1,098 ELIS 
applications before identifying the coding error, but since 
those applicants had not yet taken the oath of allegiance, the 
agency placed their applications on hold pending the results 
of repeat FBI name chccks.^^ USCIS received new name 
check results and dctcmiincd that all the individuals were 
approved properly.^' Subsequent to this incident, USCIS 
proactively conducted background checks on applications 
twice, “once through ELIS and again outside of ELIS,” to 
ensure the integrity of the naturalization vetting/^^ These 
redundancies—essential to ensure the integrity of the U,S, 
immigration system—have contributed to processing delays. 


ELIS Processing Delays. USCIS has worked to address 
disparities in processing times between applications 
done electronically (in ELIS) versus through paper-based 
processes (in CL AIMS 4),^*^ However, USCIS was not able 
to provide the Ombudsman with distinct cycle time data 


Information provided by USCIS (May 12, 2017). 

Letter from Leon Rodriguez, then-USCIS Direetor, to Rep. Robert Good latte, 
Chairman, U.S. House of Representatives Judieiary CoJiuiiittee (January 17, 
2017) (copy on file with the Ombudsman), 

In format i on pro v i ded by U SCI S (Apr, 19, 2017). 

Id. 

“Immigration Benefits Vetting: Examining Critical Weaknesses in USCIS 
Systems ,before the Oversight and Management Efficiency Subcommittee 
of the U.S. House Committee on Homeland Security, 115''‘ Cong. 1st Sess. 3 
(Mar. 16, 2017) (statement of Lori Scialabba, Acting USCIS Director); http:// 
docs,house.gov/ineetings/HMmM09/20170,316/105629/HHRG-l 15-HM09- 
Wstate-ScialabbaL-20170316.pdf (accessed Mar 27,2017), 

In format ion provided by USCIS {Oct. 5,2016). 


^ Infonnation provided by USCIS (Feb. 24, 2017). 

See generally Ombudsman’s Annual Report 2016, pp,35-39 for an overview 
of background and security checks and the Ombudsman's concerns, 

USCIS Policy Manual, Volume 12—Citizenship & Naturalization, Part B 
Naturalization Examination, ch 2—Background Check and Security Checks 
(Jan. 5, 2017); https://www.uscis.gov/policymanual/HTML/PoiicyManual- 
Voluinel2-PartB-Chapter2.html (accessed Mar. 9, 2017). 

Letter from Rodriguez to Goodlatte, .nipra note 41. 

^ Id. 

5 ' Id 

“Immigration Benefits Vetting: Examining Critical Weaknesses in USCIS 
Systems,” before the Oversight and Management Efficiency Subcojrunittee 
of the U.S. House Committee on Homeland Security, 115th Cong. 1st Sess, 3 
(Mar, 16, 2017) (statement of Lori Scialabba, Acting USCIS Director); http:// 
docs.house,gov/meefings/HM/HM09/20l 70316/105629/HHRG-l 15-HM09- 
Wstate-ScialabbaL-20170316.pdf (accessed Mar. 27, 2017). 
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Two months later, the OIG outlined its security-related 
concerns in an unusual Management Alertr^^ In particular, 
the OIG reported, 

Our subsequent, ongoing review is now 
discovering alarming security concerns 
regarding inadequate applicant background 
checks, as well as significant USCIS problems 
in using ELIS to process naturalization benefits 
for immigration. Because of the problems 
encountered, USCIS decided in August 2016 
to revert to legacy processing and discontinue 
using ELIS to process new naturalization 
applications. We have been informed 
that USCIS is nov^ considering a return to 
processing naturalization applications in ELIS, 
Because of significant unresolved functional 
and technical issues surrounding ELIS, \ve 
advise against it until corrective actions 
arc taken to ensure security and integrity in 
naturalization benefits processing.^"* 

Pursuant to the January 2017 OIG Management Alert, 
USCIS identified the following systems issues that needed 
to be addressed before resuming processing of new 
Forms N-400 in ELIS: (1) inaccurate background cheeks; 
(2) inconsistent coding associated with naturalization 
certificate production; (3) delays in printing naturalization 
certificates; (4) disruption of operations; and (5) inability 
to scan documents directly to a case in ELIS,'^^ USCIS 
informed the Ombudsman that as of April 20, 2017, it had 
addressed all of the concerns raised in the Management 
Alert*^^ Of the 243,607 naturalization cases that were 
initially received in ELIS, 140,000 remained pending as of 
Aprils, 2017.'" 


OIG, “Management Alert U.S. Citizenship and Immigration Serv ices’ Use 
of the Electronic Immigration System for Naturalization Benefits Processing,” 
supra note 35 at 3 (“[Ajpproxiniately 175 applicants were granted citizenship 
as of Januaiy 11,2017 before the problem was detected."). USCIS 
resubmitted the names of those applicants to the FBI for new checks, 

Letter from Rodriguez to Goodlatte, supra note 41, 

Id. 

Information provided by USCIS (Apr. 12, 2017). 

Information provided by USCIS (Apr. 20, 2017). 

Infonnation provided by USCIS (May 11,2017), 


Ongoing Concerns 

USCIS initiated Form N-400 into ELIS to take the next 
Step forward in electronic processing of applications. The 
agency began implementation of this complex process 
without properly anticipating its impact on the system, 
adjudicators, and applicants. The Ombudsman urges 
USCIS to communicate to stakeholders the current state 
of naturalization cases being processed in ELIS and how 
use of the new system is affecting processing times. The 
Ombudsman will continue to monitor the transition of 
naturalization applications to ELIS processing and its 
impact on stakeholders. 

Military Immigration Issues: 
Immigration Services for 
Those Who Serve 

Responsible USCIS Offices: Service Center 
Operations and Field Operations Directorates; Office 
of Policy and Strategy; Office of Chief Counsel 

Key Facts and Findings 

■ Pursuant to a combination of laws and programs, 
foreign nationals who serve in the military are 
eligible for special immigration benefits, including 
naturalization upon completion of basic training, 

■ Background and FBI name checks are causing 
processing delays and hindering USCIS from 
completing military naturalization applications 
in accordance with the Naturalization at Basic 
Training Initiative. 

■ Service members continue to experience difficulties as 
their files arc transferred among multiple jurisdictions 
due to deployment and change of duty station as well 
as agency processing delays, 

■ A September 30, 2016 Department of Defense (DOD) 
memorandum on the MAVNI program has led to 
confusion and processing issues for those joining the 
Armed Services through this program and applying 
for naturalization. 
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■ A December 22, 2016 Presidential Memorandum 
regarding the delivery of immigration services to 
members of the U.S. Armed Services, veterans, and 
their families improved interagency information 
sharing and collaboration. 

Background 

In previous Annual Reports, the Ombudsman described 
USCTS initiatives for members of the Armed Services 
and their families, including the Naturalization at Basic 
Training Initiative, the MAVNI program, parole-in-place 
for family members, particularized services for military 
members seeking immigration benefits, and expedited 
processing of naturalization applications.^^ These services 
and programs came about as a result of mutual interest 
on the part of Congress, military leaders, and DHS in 
supporting the distinct needs of military members and 
their families. 

In 2016, the Ombudsman received 168 requests for case 
assistance from members of the Aniied Services.^^ The 
most common problems faced by service members included 
delays in naturalization processing due, in part, to FBI 
name checks, as well as MAVNI processing issues. The 
Ombudsman also received requests for case assistance to 
expedite the adjudication of naturalization applications due 
to upcoming deployments or changes in duty stations. 

Naturalization and other adjudication delays are 
problematic as service members do not control their 
deployment dates and depend on USCIS to complete 
processing while they are based in the United States. These 
delays also affect service members who are unable to 
obtain the required security clearances needed to pcrfomi 
their duties, preventing them from deploying abroad or 
perfonning specific functions/^ 


Ombudsman's Annual Report 2016, pp. 75-76; Annua] Report 2015, pp, 29- 
32; Annual Report 2011, pp. 19-21; Annual Report 2010. pp. 63 66; Annual 
Report 2009, pp. 37-39; and Annual Report 2008, p. 58. See also USClS 
Webpage, “Naturalization Through Military Service: Fact Sheet'' (Dec. 

22, 2016); https ://www,uscis, gov/news/fact-sheets/natural ization-through- 
military-service-fact-sheet (accessed Man 15, 2017). USCIS specialized 
resources include a direct help line for military families to receive assistance 
with immigration-related information requests. 

By contrast, in 2015, the Ombudsman received 44 requests for case assistance 
from members of the Armed Services. 

^ See Letter from Lofgren, Thoubeny, Conyers, Pence, et. al. Members of 
the House of Representatives to then-Secretary of Homeland Security Janet 
Napolitano (Jul. 9,2010) (copy on file with the Ombudsman); Letter 
from then-Secretary of Homeland Security Janet Napolitano to Zoe Lofgren, 
Member of the House of Representatives (Aug. 30, 2010), http://cnisny.org/ 
wp-content/iiploads/Napolitano-Letter-08.30.101 .pdf (accessed May 11, 
2017). 


I was amazed learning how you were 
willing to assist to make quality 
changes to happen. I believe that 
is because you and your colleagues 
in DHS are the kind of people who 
are dedicated to participate in 
immigration issues, but part of it also 
are the relationships that you guys are 
developing there with individuals, the 
linkages you take, and the respect 
you develop for other people and 
for other countries, other customs 
and approaches. 

Militar}^ Naturalizatitm Statistics. The Naturalization 
at Basic Training Initiative, established in August 2009, 
seeks to enable non-citizen enlistees to naturalize upon 
graduation from basic training,^^ From FY 2002 through 
the end of FY 2015, USCIS naturalized through its various 
military programs (including Naturalization at Basic 
Training) a total of 109,321 service members (98,252 
in the United States, and 11,069 abroad).^^ In FY 2016, 
USCIS naturalized 8,707 service members (8,667 in the 
United States and 40 abroad), indicating that this initiative 
has been successful in naturalizing a majority of service 
members domestically.^^ 

MAVNL The MAVNI program was authorized in 2009 by 
DOD as a pilot program to enlist certain nonimmigrants 
and other foreign nationals with skills considered vital to 
the national interest of the United States.^ The program is 
currently open to individuals with certain health care skills 
and individuals fluent in select foreign languages.^^ In 2016, 
USCIS completed a total of 9,822 MAVNI naturalizations 
with an average processing time of 147 days.^^ 


Naturalization Through Military Service: Fact Sheet, supra note 58. 

^ M 

^ Ijiformation provided by USCIS (Apr. 5,2017). 

^ USCIS Policy Alert, "“^Department of Defense Military Accession Vital 
to National Interest Program” (Aug. 3, 2016); https://www.uscis.gov/ 
policymanual/Updates/20160803-MAVNl.pdf (accessed Mar. 15, 2017). 
U.S. Army Webpage, “Military Accessions Vital to the National Interest 
(MAVNI)” (Feb. 17, 2016); http://www.goarmy.coni''benefits/additional- 
incentives/mavni.htjiil (accessed May 10, 2017). 

^ Infonnation provided by USCIS (Apr. 5,2017). 



AMERICAN 

PVERSIGHT 1112 IMMIGRAT?^r^SERv9cES | 15 




On May 23, 2016, U*S. Immigration and Customs 
Enforcement (ICE) issued a Guide for Designated School 
Officials explaining how the MAVNI program relates to 
F and M student visa holders, describing the application 
process for foreign students, and providing guidelines 
on how the program affects eligible dependent family 
members.^^ On August 3, 2016, USCIS integrated 
existing MAVNI program guidance into the USCIS 
Policy Manual^® 

On September 30, 2016, DOD issued a memorandum 
titled, “Military Accessions Vital to the National Interest 
Pilot Program Extension/’^^ The memo is significant 
for several reasons. First, it extends the MAVNI 
program through September 30, 2017, and replaces all 
previously issued program guidance. Second, the DOD 
memorandum requires that MAVNI enlistees maintain an 
immigration status or obtain deferred action and expressly 
provides that Deferred Action for Childhood Arrivals 
(DACA) beneficiaries arc eligible for MAVNI. Third, 
the memorandum requires that each MAVNI applicant 
satisfactorily complete all security screening requirements 
“[p]rior to shipping to basic training or serving for any 
period of time on active duty in the Armed Forces. 

Finally, the memorandum provides that MAVNI enlistees 
are not eligible for an interim security clearance until 
the completion of first enlistment and a positive national 
security eligibility determination is made. 

U.S, Military Family Member Immigration Benefits. 
USCIS has statutory authority to streamline the 
naturalization process for U.S, service members, veterans, 
and their qualifying dependents/^ Section 319(e) of the 
INA allows qualifying spouses of U.S, service members 
to naturalize abroad, waiving the physical presence 
requirements. In FY 2016, USCIS processed 2,692 
military spouse naturalization applications, of which 280 
applications were granted abroad.^^ Similarly, qualifying 
children of U.S. service members may be naturalized 


ICE Webpage, “F and M NoniTmnigrants and MAVNI: A Guide for 
Designated School Officials’’ (May 23. 2016); https://www.ice.gov/sites/ 
default/files/documents/Dociiment/2016/mavniFactsheetDSO 1 .pdf (accessed 
Mar. 15,2017). 

^ Department of Defense Military Accession Vital to National Interest Program, 
:^upT-c; note 64. 

^ DOD Policy fneinoranduTn, ’’Military Accessions Vital to the National Interest 
Pilot Program Extension” (Sept. 30, 2016). 

™ M 

Naturalization Through Military Serv ice: Fact Sheet, supra note 58. 
Infonnation provided by U SCI S (Apr, 12,2017). 
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abroad under section 322 of the INA. In FY 2016, USCIS 
processed 12 such naturalization applications abroad.^^ 

A policy memorandum issued by USCIS on November 
23, 2016, “Discretionary Options for Designated Spouses, 
Parents, and Sons and Daughters of Certain Military 
Personnel, Veterans and Enlistees,’' provided guidelines 
on the application of parolc-in-placc for family members 
of certain military personnel and veterans/'^ The 
memorandum provided guidelines on deferred action for 
MAVNI candidates and eligible family members currently 
present in the United States; this includes enlistees 
in the DOD’s Delayed Entry Program (DEP) whose 
nonimmigrant status has expired,^^ The memorandum 
also provides guidelines for petitioning relatives and 
work authorization. As this Report is being finalized, 
however, USCIS has not indicated whether parole-in-place 
processing remains operative. USCIS District Directors 
have indicated to the Ombudsman that they are continuing 
to grant parolc-in-placc, while stakeholders have reported a 
lack of movement or denial of requests. 

Presidential Memorandum. A December 22, 2016 
Presidential Memorandum, “Supporting New American 
Service Members, Veterans, and Their Families, 
Memorandum for the Heads of Executive Departments 
and Agencies,” directs Executive Branch departments and 
agencies to enhance interagency collaboration to ensure 
that military members, veterans and their dependents 
receive the immigration benefits they earned through their 
service to the United States/^ An interagency working 
group was established and tasked with “coordination 
and sharing of military records; enhancing awareness of 
naturalization and immigration benefits; coordinating 
and facilitating the process of adjudication; and other 
efforts that further support service members, veterans and 
their families.”^^ The working group, which includes the 

fd, USCIS stated that it does not track the number of children naturalized in 
the United States. 

USCIS Policy Memorandum, “Discretionary Options tor Designated Spouses, 
Parents, and Sons and Daughters of Certain Military Personnel, Veterans and 
Enlistees” (Nov. 23, 2016); https://www.uscis.gov/sites/defaiilt/files/USClS/ 
Laws/Memoranda.'2016/PIP-DA_Militaiy_Final_ 112316.pdf (accessed Apr, 
20,2017). 

fd, (“The DoD receives approx innately 250,000 individuals into the all- 
volunteer force each year. To effectively sustain this large volunteer force, 
DoD uses the DEP to manage and predictably meet the accession requirements 
of the military services. Individuals who have no previous military experience 
and are seeking to enlist in the U.S. military must sign a contract by which 
they enter into the DEP for a period of up to 365 days while awaiting Basic 
Training.”), 

^ Supporting New American Service Members, Veterans, and Their Families; 
Memorandum for the Heads of Executive Departments and Agencies, 81 Fed. 
Reg. 95849, 95851 (Dec. 22, 2016). 

^ Id 
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Ombudsman, is tasked with developing a 3-year strategic 
action plan, conducting outreach activities and collecting 
feedback from stakeholders. 

Special Immigrant Visa Program (SIV). The SIV 
program was authorized by Congress under section 1059 of 
the National Defense Authorization Act for FY 2006.^^ The 
program provided the Secretary of Homeland Security with 
authority to grant special immigrant status to Afghan and 
Iraqi individuals who served as translators and interpreters 
with U.S. Armed Forces. The program originally 
authorized 50 visas per fiscal year (status granted to 
spouses and children does not count toward the numerical 
limitation)2^ That limitation was increased to 500 visas in 
FY 2007 and FY 2008.®^ In FY 2009, the visa limitation 
reverted to the 50 visa per year limit, and the program 
was amended to include Afghan and Iraqi translators 
and interpreters who worked directly with U*S. Armed 
Forces or under the Chief of Mission authority at the U.S. 
Embassies in Baghdad or Kabuk^’ Congress reauthorized 
the SIV program in the Consolidated Appropriations 
Aet of 2017, making available 2,500 additional visas 
for Afghan nationals who served alongside U.S. troops 
in Afghanistan.^^ 

Ongoing Concerns 

Naturalization at Basic Initiative and Processing 
Delays. Stakeholders report that prolonged processing 
times are preventing service members from naturalizing 
upon graduation from basic training, pursuant to 
the Naturalization at Basic Training Initiative. The 
Ombudsman has received a number of requests for 
assistance for naturalization applications outside normal 
processing times. Members of the military have indicated 
to the Ombudsman that the USCIS military help line 
sometimes provides vague responses. The Ombudsman’s 
review of requests for case assistance reveals that many of 


^ National Defense Authorization Act for Fiscal Year 2006, Pub. L No. 109-163, 
119 Stat. 3136 (codified as aniended in scattered sections of 8 U.S.C.). 

DOS Webpage, “Special Immigrant Visas (SI Vs) for Iraqi and Afghan 
Trans 1 ators/1 n terpreters, ” https ;//tra ve Lstate, go v/con tent/v i sas/en/i Tmn i grate/ 
iraqi-afghan-translator.htm] (accessed Apr. 17,2017), 

M 

M 

H.R. 244 Consolidated Appropriations Act, 2017, Pub. L. No. 115-31, § 7083, 
115th Congress (2017-2018). As of September 30, 2016, 6,733 applications 
for principal applicants were pending in one of the 14 SlV application stages; 
of those, 196 petitions were pending with USCIS. Joint Department of State/ 
Department of Homeland Seeurity Report: Status of the Afghan Special 
Immigrant Visa Program—January 2017; https://traveLstate.gov/content/dam/ 
visas/Sl Vs/Afghanyo20SI V%20public%20report_Jan%202017.pdf (accessed 
May 22, 2017). 


Request for Case Assistance 

A member of the Armed Forces submitted a request for 
case assistance to the Ombudsman after experiencing 
delays in the processing of her Form N-400. Upon 
enlistment in the U.S. Army in February 2016, the service 
member was sent to Basic Combat Training (BCT) in 
South Carolina. Delays in processing prevented her from 
naturalizing after completing BCT; she was assigned to 
an installation in Virginia in May 2016 for her Advanced 
Individual Training (AIT). Upon arrival, the service member 
requested that her file be transferred from the field office 
where it was initially filed to the nearest field office in 
Virginia. Despite contacting the USCIS military help line 
and the field office on multiple occasions, her case was 
never transferred . Five months later, after completing 
AIT, the service member was given her first assignment. 
She requested that her file be transferred to a third field 
office. Despite repeated attempts, the service member 
was unable to resolve the matter directly with USCIS. 

She submitted a request for case assistance to the 
Ombudsman in December 2016. The third field office 
received the file two weeks la tec The service member was 
able to naturalize in March 2017, more than 1 year after 
the initial filing and 6 months beyond USCIS posted (non- 
military) naturalization processing times. 


these cases were delayed due to background investigations 
outside USCIS control. 

FBI Name Checks. As discussed in the Ombudsman’s 
2016 Annual Report, FBI name check delays prevent 
USCIS from timely completing a number of naturalization 
applications filed by service members and their 
dependents.®^ As of April 2017, a total of 2,125 military 
naturalization applications for service members were 
pending due to FBI name checks.®"^ Generally, the FBI 
does not treat name checks for military service members 
differently from other pending requests. However, the FBI 
has expedited name checks for military meiiibers on a case- 
by-case basis at the request of USCIS, particularly if there 
is an upcoming deployment or change in duty station.®^ 

Concerns with MAVNI and Naturalization Processing. 
Stakeholders have expressed concerns that there has been 
a slowdown in the adjudication of MAVNI naturalization 


Ooibudsiiian's Annual Report 2016, pp.75-76. 
^ Information provided by USCIS (Apr. 5, 2017). 
^ Ombudsman’s Annual Report 2016, pp.75-76. 
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applications since the issuance of the memoranda by DOD 
on September 30, 2016, and by USCIS on November 23, 
2016.®^ MAVNl enlistees placed in the reserves are eligible 
for expedited naturalization pursuant to the applicable 
statute and regulations, but are not able to pursue expedited 
naturalization because they are unable to complete security 
and background checks to enable them to attend basic 
combat training.^^ Stakeholders have also expressed 
concern that USCIS has denied or placed requests for 
deferred action on indefinite hold, despite the memoranda 
requiring that MAVNl enlistees either maintain their 
prior status or obtain deferred action. These applicants 
are left without lawful immigration status or the ability to 
work while awaiting adjudication of their naturalization 
applications or deployment to basic training. 

The Ombudsman will continue to provide case assistance 
and monitor service members’ concerns about timeliness 
in adjudications of their and their dependents’ immigration 
benefits. Additionally, the Ombudsman will continue 
to engage USCIS and partner agencies to promote more 
effective interagency communication and coordination in the 
delivery of benefits to service members and their families. 


Frances Robles, Velting Delays Snarl Path to Citizenship for Thousands 
In Military, The New York Times (Apr. 29, 2017), https://www. 
Tiytinies,coTn/2017/04/29/us/un i ted-state s-c itizensh ip-and- i iti m igration - 
ser\hcesTriilitary-screeaing.html?_r=l (accessedMay 1 Ij2017). 

INA 329; 8 U.S.C. ^ 1440; 8 CFR 329.2(a). See also Exec. Order No. 
13269, 67 Fed. Reg. 45287 (July 8, 2602) (designating the period beginning 
September 11, 2001 as a period of hostilities for the purposes of expedited 
naturalization under INA § 329); infonnation provided by stakeholders. 
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Changes in Policy 
and Practice for 
Provisional Waivers 

Responsible USCIS Offices: Field Operations 
Directorate; Office of Policy and Strategy 

Key Facts and Findings 

■ The Provisional Unlawful Presence Waiver program 
was implemented in 2013 to “promote and preserve 
family unity” for certain spouses or parents of U.S, 
citizens who are unlawfully present in the United 
States and must depart in order to obtain lawful 
permanent resident (LPR) status. 

■ Form T-601 A, Application for Provisionai Unlanfid 
Presence Waiver waives the 3- or 10-year unlawful 
presence bars prior to the applicant departing the 
United States for the required DOS immigrant 
visa interview. 
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I ■ Thank you so much for your excellent 
assistance with this case. Your 
office’s work is extremely important 
and beneficial. 

■ Initially, provisional waivers were available for 
individuals who: (1) entered the United States without 
authorization or overstayed a lawful temporary entry; 
(2) are the spouse or child of a U.S. citizen; (3) have 
no other grounds for inadmissibility (such as multiple 
unlawful entries, criminal history, or fraud); and (4) 
can demonstrate that their U,S. citizen spouse or 
parent would experience extreme hardship if the U,S, 
citizen had to be separated from the individual or had 
to relocate to another country. 

■ In 2016, USCTS expanded the program to include all 
statutorily eligible applicants, updated the USCIS 
Policy Manual to expand the extreme hardship 
standard, and revised the form instructions to include a 
summary of extreme hardship factors. 

■ Beginning August 29, 2016, by regulation, USCIS 
stopped denying provisional waiver applications 
based on a '‘reason to believe” the applicant would 
be inadmissible for reasons other than unlawful 
presence. Since USCIS is no longer addressing other 
inadmissibility issues, applicants may not be aware 
that DOS may deny the visa on other grounds until 
after departing the United States for immigrant visa 
interviews. If another waiver is available and needed, 
the applicant may file Form \-(yQ\^ Application for 
Waiver of Grounds qflnadmisslhiliiy, but must remain 
overseas pending adjudication. 

■ The Ombudsman continued to receive requests for 
case assistance relating to provisional waivers in 2016. 
The majority of these requests involved denials (issued 
prior to the regulation change) that did not provide 
specificity for the “reason to believe” there were other 
grounds of inadmissibility, denials that did not appear 
to reflect a complete review of the documentation 
supporting the claim of extreme hardship, and 
processing times beyond those posted. There is no 
administrative or judicial review of a provisional 
waiver denial. 



Background 

DHS launched the Provisional Unlawful Presence Waiver 
program on March 4, 2013,^® and expanded the program 
to all statutorily eligible applicants on July 29, 2016.®^ 

The program permits individuals who are inadmissible, 
but who qualify for a waiver of inadmissibility, to remain 
in the United States while waiting the resolution of their 
application. Previously, an eligible applicant was required 
to flic Form 1-601 with USCIS after departing the United 
States and then visit a U.S, consulate for an interview. 

In July 2016, USCIS expanded the program to all 
statutorily eligible applicants,^^ The expansion was the 
result of a 2014 policy memorandum issued by then- 
Sccrctary of Homeland Security Jeh Johnson.^' 

The final rule, which became effective August 29, 2016, 
also expanded the provisional waiver process to permit the 
applicant to show extreme hardship to a permanent resident 
spouse or parent.^^ The final regulation also includes the 
following changes to the program: 


Provisional Unlawfiil Presence Waivers of Inadjiiissibility for Certain 
Ijiimediate Relatives, 78 Fed. Reg. 535 (Jan. 3, 2013). The Provisional 
Unlawful Presence Waiver Program only waives inadmissibility of the 3- or 
10-year unlawful presence bars under TNA § 212(a)(9)(B) for applicants 
who must depart the United States to complete their immigrant visa process, 
provided they can demonstrate their qualifying relative will be subject to 
extreme hardship with relocation and separation. Applicants cannot apply 
to w^aive the permanent bar under IN A § 212(a)(9)(C). In its response to 
the Ombudsman’s 2015 Annual Report, USCIS stated, ''[tjhe goal of the 
provisional unlawful presence waiver process is to facilitate im mi grant visa 
issuance for immediate relatives who are admissible to the United States 
except for the 3-year and 10-year unlawful presence bars under section 212(a) 
(9)(B).'' USCIS 2015 Annual Report Response, p. 5; https://w'ww.dhs. 
gov/publication/2015-uscis-response (accessed Apr. 25, 2017). See also 
Ombudsman’s Annual Reports for 2013, 2014, 2015, and 2016. 

^ Expansion of Provisional Unlawful Presence Waivers of Inadmissibility; 

Final Rule. 81 Fed. Reg. 50244 (Jul. 29, 2016). Intending immigrants of any 
preference category with an approved Form 1-130,1-140, or 1-360 who paid 
the immigrant visa fee, or who were selected for the Diversity Visa Program 
under IN A § 203(c), may file an 1-601A application if they have a U.S. citizen 
or pennanent resident spouse or pat ent who would experience extreme 
hardship if the applicant is not granted a wai ver, 

^ Id 

DHS Policy Memorandum, “Expansion of the Provisional Waiver Program” 

(N ov. 20, 2014); http: //w ww.dhs. gov/sites/de fault/fi les/pub I ieations/14_ 112 0_ 
memo_i60l a_w'aiver.pdf (accessed Apr. 25, 2017). 

^ Expansion of Provisional Unlawful Presence Waivers of Inadmissibility; Final 
Rule, 81 Fed- Reg. 50244, 50245 (Jul, 29,2016). Prior to the expansion, only 
certain immediate relatives of U.S. citizen spouses or parents could apply for 
the provisional w'aiver. 
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■ Provides that USCIS has jurisdiction over all 
provisional waivers, including those filed by an 
applicant who “is or was in removal, deportation, or 
exclusion proceedings;” 

■ Removes the “reason to believe” basis for denials;^^ 

■ Eliminates date restrictions to allov^ applicants to file 
a provisional waiver request even if DOS already 
scheduled an immigrant visa interview; and 

■ Clarifies that an applicant may not file a provisional 
waiver request if ICE or U.S. Customs and Border 
Protection (CBP) previously reinstated an order of 
removal, deportation, or exclusion*^"^ 

In his November 20, 2014 memorandum, then-Secretary 
Johnson directed “USCIS to provide additional guidance 
on the definition of 'extreme hardship/”^^ On October 21, 
2016, USCIS published this policy guidance in Volume 
9, Part B of its Policy Manual,The guidance, which 
took effect on December 5, 2016, expands the definition 
of extreme hardship through several changes. First, it 
provides that USCIS will consider extreme hardship 
to additional qualifying relatives for purposes of the 
provisional waiver^^ A qualifying relative is the U,S, 
citizen or permanent resident spouse or parent of the 
provisional waiver applicant who can demonstrate extreme 
hardship due to separation or relocation. Second, the 
guidance also provides that an applicant can show extreme 
hardship to the qualifying relative if there is relocation 
or separation, rather than both, as required prior to the 
regulation changc.^^ Finally, the guidance provides a non- 
exhaustive list of significant factors that USCIS officers 
may consider when adjudicating the waiver, such as family 
ties, social and cultural impact, economic impact, health 
conditions and care, and country conditions.^^ 

Provisional Waiver Data, As a result of the expansion 
in eligibility, the National Benefits Center (NBC), which 
adjudicates all provisional waiver requests, received 57,150 


^ Under prior regulations, provisional waivers were unavailable to applicants 
who USCIS had a "Veason to believe” were subject to a ground of 
inadinissibility other than unlawful presence, 8 C,F.R, § 212,7(e)(4)(i) (2016), 
^ 81 Fed Reg. at 50262. See also 8 C.RR. 212.7(e)(2) and 212.7{e)(4)(v). 

Expansion of the Provisional Waiver Prograjii, supra note 91. 

^ 9 USCIS Policy Manual, Pt. B; https://www.uscis.gov/policyjnanual/HTML/ 
PolicyManual'Volume9'PartB.html (accessed May 4, 2017). 

Id. 

^ Id. 

^ Id. 


applications in 2016, a 19 percent increase from 2015 and 
a 35 percent increase from 2014.^'^^ See Figure 2.2, USCIS 
1-601A Receipts and Actions Taken. 


Figure 2.2: USCIS I-601A Receipts 
and Actions Taken 



For Evidence That Were 

Reopened 

12014 12015 ■ 2 OI 6 

Source: USCIS 

Ongoing Concerns 

The Ombudsman has monitored the Provisional Unlawful 
Presence Waiver program since its implementation in 
March 2013 through review of requests for case assistance, 
as well as engagements with stakeholders and USCIS. 

The Ombudsman received 434 requests for case assistance 
involving Form 1-601A from the time the program was 
implemented through December 31,2016. During 2016, 
stakeholders reported several issues regarding provisional 
waivers, including denials due to lack of extreme hardship 


Tnfon^ation provided by USCIS (Jan. 3, 2017 and Mar. 2, 2017). In 2016, 
USCIS received 12,538 Fornn T-601A filings between January 1 and March 30; 
13,543 between April 1 and June 30; 12,939 between July 1 and September 
30; and 18,130 between October I and December 31. In comparison, in 
2015, USCIS received 11,097 Form 1-601A filings between Jajiuaiy 1 and 
March 30; 12,409 betw een April I and June 30; 12,192 betw een July 1 and 
September 30; and 12,190 between October 1 and December 31, During the 
Ombudsnnan’s Annual Conference in 2016, USCIS noted that Form 1-601A 
receipts increased by 25- 28 percent since August 29, 2016, the date that the 
provisional waivers prograjii was expanded. 

iSee Ombudsman's Annual Report 2016, p. 24; Ombudsman's Annual Report 
2015, p. 21; Ombudsman's Annual Report 2014, p. 10; and Ombudsman’s 
Annual Report 2013, pp. 25—26. The Ombudsman also hosted panel 
discussions on provisional waivers at the Ombudsman’s Annual Conference in 
2013, 2015, and 2016. 
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or “reason to believe’' grounds, and cases pending past 
posted processing times. 

Adjudication Issues. Of the 164 requests for case 
assistance submitted in 2016 involving provisional 
v^aiver applications, 44 percent pertained to denials 
for lack of extreme hardship to the qualifying relative 
or “reason to believe” there were other inadmissibility 
grounds not waived by the provisional waiver. The 
agency responded that it “encourages all applicants to 
submit all documentation they believe will establish their 
eligibility for the provisional unlawful presence waiver 
including documentation to address potential grounds 
of inadmissibility/’^^^ USCTS further noted that it “does 
not make inadmissibility determinations” and that such 
decisions are made by DOS at the time of the immigrant 
visa interview. 


'USCIS 2014 Annual Report Response, p. 2 (June 9, 2015); https://www.dhs. 
gov/publication/2014-uscis-response. See also USCIS 2015 Annual Report 
Response, pp. 5-6 (June 30, 2016); https://www.dhs.gov/pubMcation/2015- 
uscis-response. As of the time this report was being finalized, the 
Ombudsman has not received USCIS^ response to the 2016 Annual Rept>rt, 
USCIS 2014 Annual Report Response, p. 2. 


Longer Processing Times, USCIS average processing 
times for provisional waiver applications increased 
from 3.3 months in 2015 to 5.75 months in 2016, but 
stakeholders reported adjudications taking as long as 8 
months.'^ As of December 31, 2016, the NBC reported 
29,761 pending Fomi 1-601A applications.'^^ One reason 
for increased processing times appears to be a growing 
number of cases pending FBI name checks. USCIS 
also notes that officers spend approximately 5 to 6 hours 
reviewing an application, compared to 2 hours in 2015, 
and noted that the average physical size of a provisional 
waiver filing has grown to 6.5 inches due to increased 
documentation supporting extreme hardship3^^ 

The Ombudsman will continue to monitor the 
Provisional Unlawful Presence Waiver program and Form 
1-601 processing. 


Ijiforoiation provided by USCIS (Jan. 3, 2017 and Mar. 2, 2017). 
Infonnation provided by USCIS (Mar, 2, 2017), Form 1-601A receipts 
increased by 25-28 percent since August 29,2016. 
m Tnformation provided by USCIS at Ombudsman's Sixth Annual Conference 
(Dec. 6,2016). 
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Employment 

U.S. immigration policy helps foster economic growth, seeks 
to respond to labor market needs, and enhances U.S. global 
competitiveness. In this year’s Annual Report, the Ombudsman 
reviews US CIS administrative review of employment-based 
decisions through motions to reopen and reconsider to the 
field and appeals to the USCIS Administrative Appeals Office, 
offering ways to make the review more meaningful. The 
Ombudsman reviewed the EB-5 immigrant investor program’s 
continuing scrutiny and increasing program delays. A new 
regulation, effective in early 2017, consolidated policy in many 
of USCIS’ high-skilled nonimmigrant and immigrant programs, 
but missed opportunities for additional clarification. 
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USCIS Administrative 
Review in Empioyment- 
Based Decisions: Appeals 
and Motions 

Responsible USCIS Offices: Service Center 
Operations and Field Operations Directorates; 
Administrative Appeais Office 

Key Facts and Findings 

■ Administrative review, through motions to reopen 
and motions to reconsider to the field and appeals to 
the USCIS Administrative Appeals Office (AAO), 
provides individuals and employers an opportunity to 
obtain reexamination of USCIS denials. 


■ Motions to reopen and motions to reconsider are 
filed with the office that made the initial decision; an 
appeal, by contrast, is filed with the initial field office, 
and will be reviewed by that office before sending the 
appeal to the AAO for review and decision. If the field 
office agrees with the appeal, it may reverse itself and 
not forward the appeal. 

■ The AAO has made significant improvements to its 
processing times, completing most administrative 
appeals within 180 days. However, when the AAO 
posts its forecasted processing times, the time the 
appeal is first reviewed by the USCIS field office or 
service center is not included. 

■ Upon receipt of Form I-290B, Notice of Appeal or 
Motion^ the initial USCIS field office must review the 
case to determine whether the arguments presented 
overcome the rcason(s) for denial regardless of 
whether the case is brought back on motion or appeal. 

■ There arc a variety of steps USCIS could take to 
ensure that administrative review is meaningful and 
timely, including: 
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■ Establish and publish processing time goals 
for motions; 

■ Publish more accurate processing times for A AO 
appeals that include the time it takes to conduct the 
initial field review. For most fomi types, the AAO 
processing time is currently 3 months or less; and 

■ Clarify the Fomi I-290B by providing more 
explicit instructions, or alternatively, separate 
motions and appeals into two separate forms. 

Background 

Form 1-290B is used to: (1) request reopening a petition 
based on new evidence; (2) request reconsideration of a 
decision based on incorrect application of law or policy; or 
(3) appeal a decision to the AAO,'^^ Administrative review 
by USCIS is available for almost all immigration forms3”^ 
The type of review depends in part upon the benefit type 
and whether a motion or appeal is sought. See Figure 3.2, 
Motions to Reopen, Motions to Reconsiden and Appeals. 

Due to processing time concerns, some stakeholders and 
their legal representatives choose to refile with USCIS rather 
than pursue administrative review of adverse decisions. 
There is limited transparency for motions to reopen and 
motions to reconsider because USCIS field offices do not 
publicly post these processing times. Meanwhile, AAO 
appeal processing times are uniformly listed at 6 months, 
although most cases are completed in less time."'^ 

The Ombudsman has issued fomial recommendations 
to USCIS on both motions and appeals. In 2005, the 
Ombudsman recommended that the AAO publicize the 
appellate standard of review, the process to designate 
precedent decisions, its oral argument criteria, and 


8 CF,R, §§I0,^ J and 103.5, 

The AAO has jurisdiction over most applications and petitions. 8 C.F.R. 

^ 103. l(f|(iii) (2003). The BIA has appellate authority over most family- 
based immigrant petitions filed under section 204 of the INA, including Form 
Petition for Alien Relative, among others. See 8 C.F.R. § 1003.1(b)(5). 
Other applications and petitions, such as Fonns 1-751, Petitiofi to Remove 
the Condition's of Residence and Form T-4S5, Applieation to Adjust Status or 
Register Permanent Residence, are filed pursuant to section 245 of the TNA; 
Form 1-765. Application for Employment Authorization, cannot be appealed. 

S C.F.R. §§ 216.4(d)(2), 245.2(a)(5)(ii), 274a. 13(c). Most, but not all, denials 
not subject to appeal may still be challenged by filing a motion to reeonsider 
or reopen. See USCIS Webpage, "When to Use Form 1-290B, Notice of 
Appeal or Motion” (Feb. 23, 2016); https: '7www.uscis-g0v/i~290b/jurisdiction 
(accessed Apr, 3,2017). 

USCIS Webpage, “When to Use Form I-290B, Notiee of Appeal or Motion ” 
supra note 108. 

' See Figure 3.3, A AO Appeals Ad/udieations, Fiscal 2012-2016: see also 

infonnation provided by AAO (Mar, 20, 2017). 


decision-making statistics.^" In 2009, the Ombudsman 
recommended that USCIS establish uniform filing and 
review procedures for motions and improve public 
communication concerning these processes."^ USCIS has 
implemented some of these rceommendations, including 
making the preponderance of the evidence standard clear, 
making more infomiation about motions"^ and appeals 
publicly available, and implementing timelines for 
administrative review. However, stakeholders continue 
to express concerns regarding the complexity of Form 
T-290B, the depth of the initial field office’s review, and the 
timeliness of the administrative review process. 

Form T-290B provides six options for administrative 
review: three related to motions and three related 
to appeals. See Figure 3.1, Form 1-2908 Options for 
Admimstrative Review. 

Figure 3.1; Form I-290B Options for 
Administrative Review 

You must select only one box indicating that you are filing an , 
appeal or a motion, not both. IT more than one box is selected, 
youi' filing may be rejected. 

l.a. □ 1 am filing an appeal to the Administrative Appeals I 
Office (AAO). My brief and or additional evidence 
is attached. 

l.b. Q I am filing an appeal to the AAO. My brief and or 
additional evidence will be submitted to the AAO 
within 30 calendar days of filing the appeal, 

l.c. □ 1 am filing an appeal to the AAO. No supplemental I 
brief and or additional evidence will he submitted. 

l.d. Q I am filing a motion to reopen a decision. My brief 
and or additional evidence is attached. 

i.e. □ 1 am filing a motion to reconsider a decision. My I 
brief is attache d. 

i.f. □ 1 am filing a motion to reopen and a motion to I 

reconsider a decision. My brief and or additional 
evidence is attached. 

Source: Form b290B, p. 1, Part 2, Irfornnation about the Appeal or Motion, 
l.a-f (Apr. 10,2017). 


Ombudsman Recommendation 20 (Dec. 6, 2005); https:/.Www.dhs.gov.'' 

XI ibrary/assets/C I SOmbud sman_RR_20_ Admi nistrati ve_ Appea I s_ 12 -0 7 -0 5. 
pdf (accessed Apr. 6, 2016). 

Ombudsman Recommendation 42, “Motions Matter: Improving the Filing 
and Review Process for Motions to Reopen and Reconsider” (May 15, 

2009); https:// w w w.dhs .go v/sites/de Paul t/fi 1 es/publ ications/ci somb/c i sofi:ib_ 
rccommendation_42_5-15-09.pdf (accessed Apr. 6, 2016). 

USCIS Response to Recommendation #20 (Dec. 19, 2005); https://www. 
dhs. gov/x li braiy/assets/C ISOmbudsman_RR_20__Adm ini strative_Ap pea ls_ 
USCIS_Response-l2-l9-05.pdf(accessed May 10,2017), 
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Figure 3*2; Motions to Reopen, Motions to Reconsider, and Appeals 



Form 

I-290B 

I I I 

Fee 

$675 or fee waiver request on Form 1-912 

I I I 


Filing Deadline 

Within 30 days of the date of USCIS decision 

4 (t 4 

Able To Submit New Facts? Able To Submit New Facts? Able To Submit New Facts? 


Yes No 

I I 


Review Performed By 
Field office or service center that issued 
the initial decision. The same Adjudications 
Officer may perform the review of the motion, 
although some offices assign a different officer 

I I 


Able To Combine Request? 

Yes, a combined motion to reopen and motion to 
reconsider may be filed where new facts are presented and an error in 
the USCIS decision is identified. See Figure 3.1, Form i-290B 
Options for Administrative Review 

I I 

Processing Time 

Processing times for motions are not 
public and vary depending on the initial field office 
or service center 


I I 


Briefing Requirement 

No brief is required. However, a brief may be submitted 
at the time of filing the I-290B. 


Yes; de novo review 

I 

Review Performed By 
AAO. However, an initial field review by 
the field office or service center that 
denied the underlying form typically 
precedes AAO review. The initial field 
review should be completed within 45 
days, although USCIS does not publish 
processing times for this review 

I 

Able To Combine Request? 

No. However, initial field review by the 
field office or service center may (1) 
treat the appeal as a motion to reopen 
or a motion to reconsider and approve 
the application or petition; or (2) forward 
the appeal to the AAO for adjudication 

I 


Processing Time 
AAO appeal processing times 
are posted online; however, 
they do not include the initial 
field review processing times 


I 

Briefing Requirement 

A brief or written statement 
identifying the error in the USCIS 
decision is required. Appellants may 
submit a supplemental brief to the 
AAO within 30 days of filing the appeal 


Sources: 8 C.FR. §§ 103.3,103.5; Form 1-2908, Notice of Motion or Appeal, Instructions; AAO Practice Manual Section 3. 
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Motions to Reopen and Motions to Reconsider. Form 
I-290B and the S675 filing fee (or fee waiver request) must 
be filed within 30 days of the date of the decision with the 
USCIS office that initially pcrfomicd the adjudication,"^ 
The applicant or petitioner may file a motion to reopen or a 
motion to reconsider, or, alternatively, may file a combined 
motion to reopen and reconsider."^ The Adjudicator’s Field 
Manual (AFM) contemplates that the officer who rendered 
the initial decision also makes the final detennination on 
a motion,"^ However, the process differs from office to 
office; some require a supervisory adjudicator or a specially 
designated motions unit to adjudicate the motion."^ 

A motion to reopen must state new facts supported by 
affidavits and other documentary evidence to establish 
eligibility and qualification for the benefit sought"^ A 
motion to reconsider, by contrast, must demonstrate that 
the denial was based on an incorrect application of law or 
USCIS policy."^ The latter is a legal review based on the 
record of proceedings at the time of the initial filing.A 
combined motion both provides new facts and asserts an 
incorrect application of law or policy. 


8CF,R. §§ I0,t.7(b)(l). If the decision was sent by mail, 

the applicant or petitioner must submit the motion within 33 days of the date 
of the decision. See 8 C.F.R. § I03.5a(b). 

A motion to reopen or a motion to reconsider a decision may be filed provided 
the request meets the requirements of 8 CFR § 103,5. Motions to the BIA 
must nneet the requirements of 8 CFR § 3.2. Ordinarily a motion is adjudicated 
by the same officer who made the original decision. In all cases, the motion 
must be considered by the same USCIS office that most recently decided the 
case. A motion may be filed by the applicant or petitioner or by USCIS. See 
also Form 1-290B, Notice of or Appeal, p. 1, pt. 2, question l(d)-(f|. 
USCIS Adjudicator’s Field Manual (AFM), Ch. 10.17(a), ^'Motions to Reopen 
or Reconsider: General” (Mar, 2009); https://www,useis.gov/ilink/docView/ 
AFM/HTML AFM/O-O-O-1 /O-O-O-1067/0-0-0-2012.html^/0-0-0-,304 (accessed 
May 18, 2017). In all cases, the motion must be considered by the same office 
(district, ser\dce center, immigration court, A AO, or BIA) which most recently 
decided the case. 8 C.F.R. §l03.3(a)(2)(ii). A motion may be filed by the 
applicant or petitioner or by USCIS. 8 C.F.R, § 103.3(a)(l )(iii). 

USCIS AFM, Ch, 10-17(a), ^’Motions to Reopen or Reconsider: General,” 
supra note 116, Depending on local office policy, a different officer may 
adjudicate the motion if the original adjudications officer is unavailable. See 
also information provided by USCIS (Sept. 9, 2016; Nov. 7, 2016; Apr. 28, 
2017; May 3, 2017). 

8 C,F,R. § 103.5(a)(2); see also 8 C.F.R, § 103.5(a)(2)(i)-(iii) (detailing 
additional requirements for filing a motion to reopen when USCIS denies 
a case due to abandonment); 8 C.F.R. § 103,5(b)-(c) (relating to special 
agricultural worker and legalization applications, and replenishment 
agricultural worker petitions). 

8 C.F.R. § 103.5(a)(3). 
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Appeals. Form I-290B is also used to initiate an appeal 
with the AAO, Appeals must be filed within 30 days of 
the date of the decision to the initial USCIS office, either 
by filing a brief at the time of the appeal or within 30 
days of that datc.'^’ Untimely appeals may be treated as 
a motion by the initial adjudication office if it otherwise 
satisfies the substantive requirements for a motion under 
the regulations.'^^ 

When the initial field office reeeives a Form I-290B appeal, 
it has 45 days to review the case to determine whether the 
arguments presented overcome the reasons for the adverse 
decision3^^ If the initial field office deteniiines that the 
appeal is meritorious, it may treat the appeal as a service 
motion to reopen or motion to reconsider and approve 
the case^^"^ If the initial field office finds the arguments 
do not overcome the basis of the denial, the office must 
''promptly” forward the appeal to the AAO.'^^ Some 
USCIS field offices conduct a thorough review of the 
appeal; others do not complete their review of the appeal 
within 45 days; some do not conduct a review at all before 
forwarding the appeal to the AAO.'^^ Current regulations 
allow for submission of a brief and any additional evidence 
at the time of filing Form I-290B, or within 30 days after 
the service of the denial notice. 

The AAO conducts a de novo review of all issues of 
fact, law, policy, and exercise of discretion,'^® applying a 
preponderance of evidence standard of proof3^^ Under 
this standard, the appellant must present evidence that 
demonstrates eligibility for the benefit sought based upon 
the facts and evidence presented. 


8 C.F.R. § 103.3(a)(2)(i). If the decision was sent by mail, the applicant or 
petitioner must submit the motion within 33 days of the date of the decision. 
5c^8C.F.R. § 103.8, 

8 C.F.R. § 103.3(a)(2)(v)(B)(2). 

USCIS AFM, Ch. 10,8(a)( l), “Preparing the Appellate Case Record: 
Administrative Appeals Office (AAO) Cases” (Mar. 2009); https://w^w. 
uscis.gov/ilink/'doc View/AFM/HTML/AFM/0-0-0- l/O-O-O-1067/0-0-0-1482. 
html^/0-0-0-286 (accessed May 18, 2017). 

8 C.F.R. § 103.3(a)(2)(iii), An appeal can only be treated as a motion to issue a 
favorable decision. 

8 C.F.R. § 103.3(a)(2)(iv); USCIS AFM, Ch, 10.8(a)( I), “Preparing the 
Appellate Case Record: Administrative Appeals (AAO) Cases,” supra note 
123. The regulations and USCIS field guidance do not make clear what 
constitutes “promptly” for purposes of forwarding an appeal to the AAO. 
Infonnation provided by USCIS (Sept. 9, 2016; May 3, 2017). 

8 C.F.R. § 103.3(a)(2)(i), 

AAO Practice Manual, Section 3.4; http$://www,uscis-gov/about-us./ 

di rec torates‘and-program-offices/admin istrat i ve-appeals-office*aao/pr actice* 

nianiial/chapter-3-appeals (accessed May 18, 2017). 

AAO Practice Manual, Section 3.6. 

Id. 
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Precedent Decisions^ Non-precedent Decisions^ 
and Adopted Decisions. The AAO issues precedent 
decisionthat may assert new legal interpretations of 
statute, regulation or policy. In recent years, USCIS has 
issued few precedent decisions, presumably because of 
the cumbersome interagency clearance process.AAO 
precedent decisions are binding on all DHS employees in 
cases applying the same statute, regulations, and policy. 

The AAO also issues non-precedent decisions that are 
binding only on the parties involved in the specific case* 
USCIS states that it does not articulate new constructions 
of law or establish agency policy through non- 
prcccdcnt decisions. 

In addition, the AAO issues ‘‘adopted decisions,” which 
constitute binding interpretations and guidance on all 
USCIS employees. The difference between precedent 
decisions and adopted decisions is that the latter arc not 
binding on third-party agencies or their personnelJ^^ 

USCIS has issued ten adopted decisions since 2005.^-^^ The 
clearance process to designate an adopted decision is less 
cumbersome than for precedent decisions* 

Ongoing Concorns 

The Ombudsman's review of the administrative 
review process was prompted by concerns raised by 
stakeholders, including: 

■ The timeliness and quality of the administrative review 
process; and 

■ Confusion in completing Form I-290B* 


AAO Practice Manual, Section 1,3; https://www.uscis.gov/about-us/ 
directorates-and-program-oflfices/admini strati ve-appeal s-ofltic e-aao/practice- 
manuab'chapter-l-administrative-appeals-office (accessed May 18, 2017). 
AAO has issued only seven precedent decisions since 2010. See U.S. 
Department of Justice Webpage, “DHS/AAO/INS Decisions” (Dec.27, 

2016) ; bttps;//www.justice.gov/eoir/dhs-aao-ins-decisions (accessed May 3, 

2017) . In a March 20,2017 meeting with the Ombudsman, the AAO stated 
that precedent decisions require the review and approval of the U.S. Attorney 
General via the U.S. Department of Justice, a lengthy process that prevents 
the AAO from issuing precedent decisions in a timely manner. See abo AAO 
Practice Manual at Section 3,15(c), 

AAO Practice Manual, Section 1,5,3,15(c), 

AAO Practice Manual, Section 3,15(a), 

AAO Practice Manual, Section 3.15(b). 

USCIS Webpage, “AAO Adopted Decisions” (Apr. 19, 2017); https://w^ww. 
uscis.gov/about-us/d irectorate s-and- progra m-offices/adnii nistrati ve-a ppeals- 
office-aao/adopted-aao-decisions (accessed May 8, 2017), 


Timeliness of the Motions and Appeals Process. 

According to USCIS, it does not track the amount of time 
it takes for the agency to adjudicate a motion to reopen 
or motion to reconsideu'^^ Consequently, USCIS does 
not provide processing times for Form 1-290B motions 
to reopen or motions to reconsider at field offices and 
service centers. Meanwhile, although the AAO posts its 
processing times online, USCIS does not track the length 
of the initial field review that precedes the AAO’s review. 
This leads to a lack of predictability and transparency in the 
administrative review process* 

Stakeholders report they forgo the administrative appeals 
process and instead refile the application or petition 
because of the unpredictability of processing times. They 
believe that by refraining the case with the possibility of 
another adjudicator reviewing the evidence, they may be 
more likely to obtain an approval with the benefit of a more 
predictable processing timeframe. Refiling a petition with 
premium processing, when available, typically results in the 
issuance of a decision within 15 days.'^^ 

Stakeholders would be better informed to make decisions 
regarding administrative review if USCIS established and 
posted accurate processing times for motions and appeals. 
When stakeholders waive review and file new petitions 
because of the perception of lengthy processing times, 
this prevents erroneous decisions from being corrected, 
and may result in repeated service error. It also deprives 
the public from enhanced transparency in the adjudication 
process. The Ombudsman therefore urges USCIS to post 
processing time goals by form type for motions at initial 
field offices. 

In January 2017, the AAO improved the display of its 
posted processing times. Where previously all product lines 
had been listed at 6 months, the website now shows the 
percentage of cases for each product line that are completed 
within the 6-month target processing goal.'"^^ The AAO 
informed the Ombudsman that its average processing times 
for some of form types is actually less than 6 months,"^' 

Finally, initial field review of an appeal may be made more 
effective through the availability of an accompanying legal 


Ijiforoiation provided by USCIS (Sept. 9, 2016). 

Id. 

USCIS Webpage, “How Do I Use Premium Processing" (Mar. 9, 2017); 
https:// ww w. use i s .go v/fomri s/h 0 w-<io-i -use -premi um-processi ng-serv i ce 
(accessed Mar. 30,2017), 

USCIS Webpage, “AAO Proeessing Times” (Apr. 6, 2017); https://www.uscIs. 
gov/about-u s/directorates- and-program-offices/administrative-appeals-office- 
aao/aao-processing-times (accessed May 3, 2017). 

Infonnation provided by AAO (Mar, 20, 2017). 
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brief Many appellants choose to file their briefs with the 
AAO after first filing Form I-290B, giving themselves 
additional time to develop their arguments* However, 
when the brief is not filed with the 1-290B, the initial field 
office docs not have the opportunity to consider the briefing 
when conducting its review. The Ombudsman suggests 
that USCIS develop a process that provides the initial field 
office the opportunity to review the appellant's brief 

Quality of AAO Decisions. Until recently, many non¬ 
precedent AAO decisions dismissing the appeal did not 
include a detailed analysis of the facts and law, preventing 
appellants from understanding why a decision was made.^"^^ 
However, in the past year, AAO leadership reports a 
deliberate effort to improve the writing quality of AAO 
decisions,There is now an in-depth analysis section in 
most of the AAO's non-precedent decisions, and a focus 
on using plain language* This improvement in decisions 
provides transparency and helps individuals, employers, 
and their representatives better understand the reasoning 
behind the outcome of their appeal. 

Con fusion in Completing a Bifurcated Form. USCIS 
published an updated Form I-290B and instructions 
on April 10, 2017, The new fomi clarified some of 
the infomiation sought and expanded the instructions* 
However, the new form and instructions still do not explain 
or distinguish the various administrative review options 
with sufficient clarity. See Figure 2.1^ Form 1-2908 
Options for Administrative Review. Further, attorneys and 


Id. 

Id. 

Id. 


Request for Case Assistance-A Common Mistake 

An attorney filed Form I-290B on behalf of his client, 
checking the box for a motion to reconsider and a motion 
to reopen. He had clearly written on the Form f290B 
that if USCIS denied the motions, the case should be 
fowarded to the AAO. USCIS responded that the form 
allowed for only one option, and that if the attorney 
wanted to appeal the case, he needed to file a second 
Form I-290B. However, if the attorney had simply selected 
the appeal option, the case would have been reviewed by 
the initial field office and forwarded to the AAO within 45 
days if the field declined to change its decision. 


accredited representatives are in many cases unaware of the 
initial field review afforded to them by filing an appeal* 

Accordingly, further revisions to Form 1-290B and its 
instmetions could better clarify the overlapping yet 
distinct review processes for motions to reopen, motions 
to reconsider, and appeals. See Figure 3.2, Motions 
to Reopen, Motions to Rec onsider, and Appeals2"^^ 
Alternatively, USCIS could explore creating separate forms 
for motions and appeals. 


As this Report was being finalized, USCIS published a notice under the 
Paperwork Reduction Act revising the 1-290B, and provided the public a 
60-day period in which to comiTient on the revisions. Agency Infomiation 
Collection Activities: Notice of Appeal or Motion, Form I-290B; Revision of 
a Currently Approved Collection, 82 Fed, Reg. 22557 (May 16, 2017). The 
revised draft form has not yet been posted. 
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Figure 3.3: AAO Appeals Adjudications, Fiscal Years 2012 - 2016 


AAO Appeal Adjudications 




FY12 



FY13 



FY14 



FY15 



FY16 


Form 

Type 

Dismiss 

Sustain 

Remand 

Dismiss 

Sustain 

Remand 

Dismiss 

Sustain 

Remand 

Dismiss 

Sustain 

Remand 

Dismiss 

Sustain 

Remand 

I-129F 

75 

17 

0 

69 

20 

0 

47 

19 

2 

112 

20 

3 

107 

58 

0 

I-129 

H-IB 

904 

17 

11 

751 

10 

25 

509 

16 

12 

504 

16 

9 

369 

8 

14 

I-129 

H-2 

35 

4 

1 

14 

0 

0 

7 

2 

0 

12 

0 

1 

29 

5 

3 

i-129 

H^3 

12 

0 

0 

3 

0 

1 

6 

0 

0 

9 

1 

2 

7 

2 

1 

i429 

L-1 

246 

26 

10 

435 

37 

8 

166 

16 

11 

233 

43 

13 

ITS 

21 

23 

i-1290 

8 

0 

2 

22 

0 

1 

19 

0 

0 

31 

0 

2 

21 

0 

1 

i429P 

22 

0 

0 

8 

0 

0 

22 

0 

0 

27 

0 

0 

19 

0 

0 

I-129Q 

4 

1 

0 

0 

1 

0 

2 

0 

0 

2 

0 

0 

2 

0 

0 

i-129R 

69 

11 

29 

57 

1 

12 

30 

0 

22 

25 

6 

11 

25 

15 

3 

i-140A 

204 

14 

0 

122 

8 

2 

88 

5 

3 

102 

13 

0 

68 

17 

2 

i-140B 

38 

1 

0 

18 

1 

0 

2 

0 

0 

5 

3 

0 

4 

2 

0 

i-140C 

182 

25 

7 

175 

26 

15 

84 

14 

8 

98 

13 

9 

69 

13 

12 

i440D 

362 

20 

25 

290 

39 

27 

123 

15 

28 

69 

18 

6 

82 

15 

6 

i‘140E 

1646 

76 

82 

1036 

81 

117 

76 

6 

12 

36 

5 

8 

35 

2 

7 

i440F 

2 

0 

0 

106 

10 

7 

31 

5 

5 

20 

3 

3 

23 

1 

3 

I-140G 

61 

7 

0 

29 

6 

1 

9 

1 

1 

2 

0 

1 

1 

0 

1 

i-140i 

: 92 

4 

1 

82 

5 

0 

115 

6 

3 

72 

7 

1 

48 

10 

0 

i-212 

136 

38 

7 

77 

31 

2 

43 

9 

2 

44 

10 

4 

36 

13 

1 

i-352 

27 

3 

0 

36 

1 

0 

10 

1 

0 

15 

5 

0 

8 

4 

0 

i-360C 

5 

1 

1 

10 

4 

1 

3 

1 

1 

41 

6 

7 

62 

6 

3 

i-360D 

i 241 

2 

44 

57 

1 

6 

24 

1 

11 

17 

12 

2 

25 

10 

4 

i-360i 

182 

17 

4 

156 

23 

2 

205 

30 

8 

399 

49 

15 

190 

9 

8 

i-485/ 

UFE 

43 

4 

2 

10 

1 

2 

2 

0 

0 

2 

0 

1 

4 

0 

1 


U4S5 


Sect. 

13 

48 

0 

0 

118 

0 

0 

78 

0 

3 

37 

0 

0 

22 

0 

0 

i-485/T 

0 

0 

0 

0 

0 

0 

0 

0 

0 

4 

0 

1 

4 

0 

0 

i485/U 

6 

0 

0 

3 

0 

2 

11 

2 

1 

23 

1 

4 

45 

6 

0 

i-526 

: 17 

0 

0 

51 

0 

13 

22 

0 

3 

7 

0 

1 

33 

2 

0 

i=6O0/l- 

600A 

17 

1 

4 

18 

0 

4 

29 

3 

1 

19 

1 

1 

21 

4 

0 

i-601 

1730 

452 

67 

1469 

383 

49 

335 

114 

9 

324 

85 

10 

190 

153 

15 

i-612 

6 

0 

0 

2 

2 

0 

4 

8 

0 

6 

5 

0 

1 

0 

0 

i^687 

1 486 

36 

10 

84 

27 

7 

16 

2 

3 

8 

1 

0 

11 

0 

3 

i-690 

0 

1 

0 

0 

2 

0 

0 

1 

0 

1 

0 

0 

1 

0 

1 

1-698 

34 

5 

9 

17 

6 

7 

2 

2 

2 

8 

1 

3 

8 

0 

3 

i-700 

3 

0 

0 

3 

1 

2 

5 

0 

0 

16 

2 

2 

4 

0 

0 

i-S21 

; 244 

15 

40 

180 

23 

31 

156 

9 

23 

142 

18 

26 

70 

2 

7 

i-914 

13 

7 

0 

9 

0 

0 

3 

0 

0 

63 

0 

1 

15 

0 

0 

i-918 

1 141 

4 

8 

89 

0 

5 

130 

0 

9 

337 

5 

50 

122 

1 

11 

i-924 

2 

0 

0 

3 

0 

0 

3 

0 

0 

1 

0 

0 

4 

1 

1 

N-565 

9 

2 

0 

20 

6 

0 

21 

12 

2 

10 

3 

0 

25 

5 

1 

N-600 

96 

9 

5 

89 

9 

9 

102 

26 

16 

64 

31 

8 

71 

20 

5 


Source: USCIS Webpage/'MO Decision Data" (Oct 25,2016). 
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EB-5 Investors 

Responsible USCIS Office: Immigrant investor 
Program Office 

Key Facts and Findings 

■ Congress extended the Immigrant Investor (EB-5) 
Regional Center Program, most recently through 
September 30, 2017. 

■ There is a high demand for EB-5 visas. There are 
approximately over 88,000 intending EB-5 investors 
with approved or pending T-526 petitions. Investors 
and their dependents from China who are at the end 
of the Form 1-526 adjudication queue may have to 
wait 10 years or longer for immigrant visas under the 
EB-5 program. 

■ On November 30, 2016, USCIS released a six-chapter 
addition to its Policy Manual titled ‘‘Investors,” 
synthesizing and aligning the agency’s regulations, 
decisional law, policies, and procedures with the statute. 

■ Amidst ongoing legislative reform efforts, in January 
2017, USCIS published proposed rules that would 
establish a Regional Center eomplianee and oversight 
program, inerease minimum investment levels, and 
amending the methodology for determining Targeted 
Employment Areas (TEAs). 

Background 

Congress established the EB-5 program in 1990 to 
encourage foreign entrepreneurs to make capital 
investments in the United States. Entrepreneurs who 
invest a minimum of $ 1 million in a new or existing U.S. 
business, or a reduced amount of $500,000 if invested in 
a TEA (a rural area or an area with high unemployment 
rates),and who create ten full-time positions for U.S. 
workers, are eligible for an immigrant visa.’"^^ Congress 
allocated approximately 10,000 immigrant visas annually to 
foreign nationals and their immediate family members.''^^ 


Immigration Act of 1990, Pub. L. No. 101-649, 104 Stat. 4978; as codified in 
scattered section of the U.S. Code. 

INA § 203(b)(5)(B)-(C), 8 U.S.C, § 1153(b)(5)(B)-<C). 

INA § 2{)3(bX5)(A)(i), 8 U.S.C § 1153(b)(5)(AXi). If the investment is 
made into a troubled business, the investoi* need only show that “the number 
of existing employees is being or will be maintained at no less than the pre¬ 
investment level for a period of at least 2 years,8 C.F.R. § 204.6(j)(4)(ii). 

M The fifth employment-based preference category receives 7.1 percent of 
visas per year, of which 3,000 are set aside for TEAs, 


With low utilization of the EB-5 visa category. Congress 
created the Regional Center program in 2002 to encourage 
the pooling of investments into larger projects expected 
to have a greater economic impact than individual EB-5 
capital invcstmcnts7^^ Under this program, investors in 
a USCIS-designated Regional Center may satisfy the job 
creation requirement through both direct and indirect job 
creation, as demonstrated through the submission of certain 
job-calculation methodologies. 

Despite the creation of the Regional Center Program, 
undemtilization of the EB-5 immigrant visa category 
continued until the financial crisis in late 2008, when 
conventional financing became unavailable. Project 
developers then began recruiting foreign investors and 
using EB-5 funds to finance large-scale projects, most of 
which were in the real estate development and construction 
sectors. In FY 2016, approximately 91 percent of all EB-5 
investments were made through a Regional Center,^^^ and 
99 percent of all EB-5 projects were located in a TEAJ^^ 
Seventy-six percent of all EB-5 investments were made by 
Chinese nationals, ^ 


1^0 Regional Center program was first enacted as a pilot in 1992. See 
Departments of Commerce, Justice, and State, the Judiciary, and Related 
Agencies Appropriations Act 1993, Pub. L. No. 102-395, Title VI, ^610, 106 
Stat. 1828, 1874 (1992). Under this program, a certain number of EB-5 visas 
are set aside annually for immigrant investors in Regional Centers. M In May 
2017, the program was extended to September 30, 2017. A Regional Center 
is defined as any economic unit, public or private, which is involved with the 
promotion of economic growth, including increased export sales, improved 
regional productivity, job creation, and increased domestic capital investment. 
8 C.F.R. §§ 204.6(e) and (m)(3)(v). 

Departments of Commerce, Justice, and State, the Judiciary, and Related 
Agencies Appropriations Act, 1993, Pub. L. No, 102-395, 106 Stat. 1828 
(1992), Title VI, § 610, as amended by the Visa Waiver Permanent Program 
Act, Pub- L, No. 106-396, 114 Stat. 1637 (2(K)0) § 402 (permitting petitioners 
under the Regional Center program “to establish reasonable methodologies 
for determining the number ofjobs created by the pilot program, including 
such Jobs which are estimated to have been created indirectly through 
revenues generated from increased exports, improved regional productivity, 
job creation, or increased domestic capital investment resulting from the pilot 
program”). 

DOS, Report of the Visa Office 2016, Statistical Tables, Table V (Part 
3 ); https ://travel .state.gov/content/dam/vi sas/Stati stics/Annua iRe ports/ 

F Y2016AnniialReport/F Y16AnnualReport-TableV-Part3.pdf (accessed Apr. 
25, 2017). 

U.S. Government Accountability Office (GAO) Report, “Immigrant Investor 
Program, Proposed Project Investments in Targeted Employment Areas,” 
GAO-17-487T (Mar. 2017); https://www.gao.gov/assets/690/683231.pdf 
(accessed Apr. 25, 2017). 

Report of the Visa Office 2016, Statistical Tables, Table V (Part 3), supra 
note 152. 
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The USCIS Immigrant Investor Program Office (IPO) 
administers the EB-5 program. The IPO is authorized 
to employ up to 247 full-time employees (including 
adjudicators, compliance officers, economists, and fraud 
and national security officers, as well as administrative 
support); approximately 90 unfilled positions remained as 
ofMarch3, 20I7J^^ 

USCIS, stakeholders, and Members of Congress^ 
generally agree that increased compliance is necessary to 
strengthen the integrity of the EB-5 program. Fraud—in 
the form of embezzlement, securities violations, investment 
schemes, and criminal conduct—has plagued the Regional 


See USCIS Webpage, ""Executive Summar>^ A Discussion about the EB-5 
Immigrant Investor Prograjii Teleconference"" (Eeb. 26, 2014); http:/.' 

WWW. usci s .gov/s ites/d efaul t/fi les/U SCI S/Outreach/Note s%20 from%20 
Previ ous%20ETigageTnents/PED-EB5-Exec Summary _02-26-14.pdf (accessed 
Apr 25,2017)- The IPO became operational in March 2013. 

Remarks by IPO Chief Nicholas Colucci at the USCIS EB-5 National 
Stakeholder Engagement (Mar. 3, 2017); https://\v\vw.uscis.gov/sites/default/ 
files/U S Cl S/Outreach/N otes%20from%20Pre v ious%20Engagenients/ 
PED_EB5NatStakeholderEng072816_ColucciRemarks.pdf (accessed Apr 
25,2017), 

Remarks by IPO Chief Nicholas Colucci at the USCIS EB-5 Miami, Florida 
Stakeholder Engagement (July 28, 2016); https:.Vwwwmseis-gov/sites/ 
defau I t/fi I es/U SCI S/Outreacli/N otes%2 0froni%20 Pre vioii s%20 Engagements/ 
PED_EB5NatStakeholderEng072816_ColucciRemarks.pdf (accessed Apr. 25, 
2017). aiso “The Distortion of EB-5 Targeted Employment Areas: Time 
to End the Abuse,” before the U,S. Senate Committee on the Judiciary, 114th 
Cong- 2nd Sess- (Apr. 13,2016); https://vvww.judiciary, senate .gov/meetings/ 
the-d istorti on*of-eb-5 -targeted-emp loy ment-areas -time-to-end-the -abuse 
(accessed Apr. 25, 2017). 

See comments of the American Immigration Lawyers Association submitted 
to USCIS, EB-5 Immigrant Investor Regional Center Program, Advance 
Notice of Proposed Rulemaking, 82 Fed. Reg, 3211 (Jan, 11,2017), 

DHS lX>cketNo- USClS-2016-0(K)8; https://www-regulations-gov/ 
document?D=USClS-2016-0008-0010 (accessed Apr. 25, 2017); “Letter to 
Members of Congress from the EB-5 Industry"" (July 5, 2016); https://iiusa. 
org/Ej log/\vp-content/uploads/2016/07/EB- 5 - J o int- Industry- Letter- 7- 5 El N AL. 
pdf (accessed Apr, 25, 2017). 

U,S, House Judiciary Coinmittee, Press Release, ""Hearing Wrap Up; 

Proposed Reforms to Investor Visa Program” (Mar. 8,2017); https:// 
j udic iary .house, gov/press-release/hearing-wrap-proposed-re forms- in vestor- 
visa-program,' (accessed May 10, 2017); see also "The Distortion of EB-5 
Targeted Employment Areas: Time to End the Abuse"" before ike U.S. Senate 
Committee on the Judiciary, 114th Cong. 2nd Sess. (Apr. 13, 2016); https:// 
w ww-j ud i C i ary, senate .go v/h earings/watch?hearingid=CC 12 FB A E-5056- 
A066-60F3-01AABA023C38 (accessed May 10.2017); ""The Failures and 
Future of the EB-5 Regional Center Program: Can it be Fixed?” before the 
U.S. Senate Committee on the Judiciary, 114th Cong. 2nd Sess. (Feb. 2, 

2016); https://w\vw.judiciary.senate.gov/nieetings/thc-failures-and-fiiture-of- 
the-eb-5-regional-cener-progTam-can-it-be-fixed (accessed Apr. 25, 2017), 


Center program since its inception.'^ USCIS has taken 
several steps to address these serious threats to the 
program.''^’ DHS implemented protocols in 2015 to bolster 
public trust in the integrity and impartiality of government 
officials who administer the program and interact with the 
IPO.'^^ Additionally, USCIS administers the EB-5 program 
with input from subject-matter experts from the Securities 
and Exchange Commission, Department of Justice (DOJ), 
FBI, DOS, and other components of government.The 
IPO disclosed plans to conduct 250 'Tor cause” and 
"random” site visits of Regional Centers and specific job- 
creating enterprises in FY 2017 through its Compliance 
Division, including audits of designated Regional Centers 
that began in April 2017J^ 

In November 2016, USCIS released an addition to its 
Policy Manual titled "Investors/”^^ This six-chapter policy 
treatment is a significant achievement, as it synthesized 

See GAO Report, “Additional Actions Needed to Better Assess Fraud Risks 
and Report Economic Benefits," GAO-15-696 (Aug. 2015); http:,//www.gao. 
gov/assets/680/671940,pdf (accessed Apr. 25, 2017). In one example, in April 
2016, the SEC announced fraud charges and an asset freeze against Vermont- 
based ski resort. Jay Peak Inc., and related businesses for allegedly misusing 
millions of dollars solicited through the EB-5 program. The SEC alleged that 
Jay Peak operators tnade false statements and omitted key information while 
raising more than $350 million from investors to construct ski resort facilities 
and a biomedical research facility in Vermont, In April 2017, the brokerage 
firm that facilitated investments concluded a non-admission settlement of 
$150 million dollars. See Terry Hellenbeck, “Raymond Janies Firm to Pay 
$145.5 Million to Settle Vermont EB-5 Suit,"" Seven Days (Apr. 13, 2017); 
http: .'/WWW. sevendaysvt.conL''OfrMessage/arc hives/2017/04/13/raymond- 
james-finn-to-pay-1455-mi 11 ion-to-settle-eb-5-suit (accessed Apr, 25, 2017); 
U,S. Securities and Exchange Commission Press Release. ""SEC Case 
Freezes Assets of Ski Resort Steeped in Fraudulent EB-5 Offerings” (Apr. 14, 

2015) ; https://www.sec.gov/news/pressrelease/2016-69.htnil (accessed Apr. 

25, 2017). In another example, in 2013 the SEC charged the owner of the 
Chicago Convention Center EEC EB-5 Regional Center w ith defrauding 290 
investors of approximately $145 million. Stephen L. Cohen, Associate 

Director, Division of Enforcement, SEC before the Senate Committee on the 
Judiciary, ""Testimony on the EB-5 Immigrant Investor Program” (Feb, 2, 

2016) ; https://www.sec.gOv/news/testimony/cohen-testimony-02022016.html 
(accessed May 18, 2017). 

iSce Remarks by IPO Chief Nicholas Colucci, supra note 157. 

Letter from Jeh Johnson, Secretary, Department of Homeland Security 
to Senators Grassley and Leahy (Apr, 27, 2015); http;//eb5amstein.com/ 
wp-contenti'upl oads/2015/05-Horn eland-Sec uri ty - J eh - John !!ion_EB-5 - 
Letter_4-27-15.pdf (accessed Apr. 25, 2017). 

See e.g. Remarks by IPO Chief Nicholas Colucci, supra note 157. 

USCIS Webpage, *"EB-5 Immigrant Investor Program"" (Mar. 17, 2017); 
https ://w w w'.usc is. go v/outreac h/eb-5 - inim igrant- investor-prograni-0 
(accessed Apr, 25, 2017). 

USCIS Policy Manual, Pt. G, Ch, 1; https:/./www. use is, gov/policy manual/ 
HTML/PolicyManual.htnil (accessed Apr. 25, 2017); .^ee also USCIS Policy 
Alert, “Employment-Based Fifth Preference Ijiuiiigrants: Investors"" (Nov. 30, 
2016); https: //www.ii seis. gov/po licyJiia nua 1/U pd ates/20161130- Investors, pd f 
(accessed Apr, 25, 2017). 
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and aligned the agency’s regulations, decisional law, 
policies, and procedures with enabling statutes. Given 
the complexity of the EB-5 Program, the creation of this 
comprehensive and authoritative resource has been well 
received by EB-5 stakeholders. 

Ongoing Concerns 

Short-Term Regional Center Reauthorizations. 
Legislative efforts to reform the EB-5 program have stalled 
over numerous issues, including the methodology for 
detenriining TEAs, the two-tiered investment frame\vork, 
and effective dates for any new provisions.'^ 

In the meantime. Congress has reauthorized the Regional 
Center program in a series of short-term extensions. 

These short-tenri extensions trigger filing surges by 
investors seeking to secure a place in the queue before the 
minimum investment amount is increased or changes arc 
made to other provisions. They also contributed to delays 
in updating EB-5 regulations as the agency yielded to 
signals from Congress that it intended to make statutory 
changes to the program. As this report was being finalized. 


TFie following EB-5 refonii proposals were ijitroduced in the 114th Congress: 
S. 1501, introduced by Sens. Charles Grassley and Patrick Leahy on June 3, 
2015; H.R. 3370, introduced by Rep. Zoe Lofgren and Luis Gutienez on July 
29, 2015; S. 2415, introduced by Sens. Jeff Flake, John Comyn, and Charles 
Schumer on Decennber 23, 2015; and H.R. 5992, introduced by Reps. Robert 
Goodlatte and John Conyers on Sep. 12, 2016. Additionally, EB-5 oversight 
hearings were held before the House and the Senate. See “The Failures and 
Future of the EB-5 Regional Center Program: Can it be Fixed?” before ike 
U.S, Senate Coniniittee on the Judiciaiy, 114th Cong. 2nd Sess, (Feb. 2, 

2016); Judiciary Comniittec on Feb, 10, 2016; https://www.judiciary.senate, 
gov/in eetin gs/th e-fai 1 ures-an d-future-of-the-eb-5-regional -center-program - 
can-it-be-fixed {accessed Apr. 25, 2017); *Ts the Investor Visa program an 
Underperforming Asset,” before ike U.S. House Judiciary Cojiimittee, 114th 
Cong. 2nd Sess. (Feb. 11, 2016); https://Judiciary.house.gov/hearing/is-the- 
investor-visa-program-an-underperfonning-asset/ (accessed May 17, 2017). 

As the 115th Congress commenced, a hearing regarding the EB-5 program 
was held before the House Judiciary Committee on March 8,2017. See U,S, 
House Judiciary Committee, Press Release, “Hearing Wrap Up; Proposed 
Reforms to Investor Visa Program,” 115th Cong. 1st Sess. (Mar. 8, 2017); 
https: //j ud ic i ary. hou se. go v/press-release/hearing-wrap- pro posed-reforjiis- 
investor-visa-program/ (accessed Apr. 25, 2017). 

Pub. L. 112-176, 126 Stat. 1325 (extending the program to September 30, 
2015; Consolidated Appropriations Act, 2016, Pub. L. 114-113,129 Stat, 2242 
(Dec. 18, 2015) (extending the program to Deeember 9, 2016); Continuing 
Appropriations and Military Construction, Veterans Affairs, and Related 
Agencies Appropriations Act, 2017, Pub. L. 114-223, 130 Stat. 857 (Sept. 

29, 2016) (extending the program to April 28, 2017); Further Continuing 
and Security Assistance Appropriations Act, 2017, Pub, L. 114-254, 130 
Stat. 1005 (Dec. 10, 2016) (extending the program to May 5, 2017); Making 
Further Continuing Appropriations for Fiscal Year 2017, and for Other 
Purposes, Pub. L. 115-30 (Apr. 28, 2017) (extending the program to May 5, 
2017; Consolidated Appropriations Act, 2017, Pub. L. 115-31 (May 10, 2017) 
(extending the program to September 30, 2017), 
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the Regional Center Program vyas extended to September 
30, 2017, \vithout change.'*^ 

Regulatory Reform. In late 2016 and early 2017, USCIS 
advanced two EB-5 regulatory proposals that would: (1) 
adjust the minimum qualifying threshold investment 
amount for inflation from $1 million to $1.8 million; (2) 
increase the investment threshold for TEAs from $500,000 
to SI.35 million; and (3) reform the TEA designation 
process to prevent abuse.Members of Congress and 
stakeholders have expressed concern that the current 
regulations unfairly allow some Regional Centers to qualify 
their projects for the reduced EB-5 threshold investments in 
an otherwise low employment area,^^^ 

EB-5 Backlogs. The EB-5 program continues to attract 
high net-worth foreigners on a worldwide basis, and 
disproportionately from China. As a result, processing 
times are long and are getting longer, currently at 16 
months for Form 1-526, Immigrant Petition by Alien 
Entrepreneur and 27 months for Form 1-829, Petition by 
Entrepreneur to Remove Conditions on Permanent Resident 
Status. As of September 30, 2016, DOS reported there 
arc just over 10,000 approved investor petitions awaiting 
an immediately available immigrant visa.'^' The IPO 
also reported it received 4,395 Fomis 1-526 in the first 
quarter of FY 2017,^^^ and attributed this surge to the then- 
looming sunset of the Regional Center program scheduled 
for December 5, 2016. However, the oversubscription 
of the EB-5 category by Chinese nationals specifically is 
significantly larger than it appears. Historical data reveal 
that, on average, two dependents accompany each principal 
EB-5 investor to the United States.As such, the roughly 
10,000 approved EB-5 petitions represent approximately 
30,000 foreign nationals (including spouses and qualified 
dependents) currently awaiting immigrant visa issuance. 

Additional examination of Form 1-526 data reveals that as 
of September 30, 2016, USCIS had a pending inventory of 
20,804 petitions.With an 81 percent petition approval 

Consolidated Appropriations Act, 2017, Pub. L. 115-31 (May 10, 2017). 

EB-5 Immigrant Investor Regional Center Program: Advance Notice of 
Proposed Rulemaking, 82 Fed. Reg. 3211 (Jan. 11,2017); EB-5 Immigrant 
Investor Program Modernization, 82 Fed. Reg. 4738 (Jan, 13, 2017). 

Id. 

Ijiforniation provided by DOS (Mar. 22, 2017). 

See GAO Report, “Imjiiigrant Investor Program, Proposed Project 
Investments in Targeted Eniployment Areas,” supra note 153. 

Information provided by DOS (Mar. 22^ 2017). 

USCIS Webpage, “Number of T-526 Immigrant Petitions by Alien 
Entrepreneurs by Fiscal Year, Quarter, and Case Status 2008 2016;” https:// 
www.uscis.gov/sites/defau It/fi I es/U SCI S/Resoii rces/Reports%20a nd%20 
Studies/Ijnniigrat ion%20Forms%20Data/Employment- based''1526_ 
performancedata_fy2016_qtr4.pdf (accessed Apr. 25, 2017), 
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rate in the first quarter of FY 2017, using the ratio of three 
immigrant visas for every 1-526 petition approved, the 
oversubscription of the EB-5 category grows even larger, 
adding another 58,043 eligible investor immigrants in 
USCIS’ current pending inventory^^^ Taking together the 
30,000 likely immigrants currently awaiting immigrant 
visas with and the pending petitions at USCIS, there 

are now approximately 88,000 intending EB-5 investor 
immigrants world wide—far in excess of the maximum 
annual statutory allocation of 10,000 immigrant visas to 
this employment preference category, EB-5 immigrant 
visas remain immediately available to nationals of all 
countries except China, whose nationals will likely wait 
10 years or longer for their EB-5 immigrant visas due to 
oversubscription, absent an increase in or recalculation of 
the annual quota. 

The Ombudsman will continue to examine the EB-5 
program, engaging USCIS and stakeholders as the agency 
implements any statutory changes, considers regulatory 
changes, and expands its eompliance activities. 

The AC21 Regulation 

Responsible USCIS Offices: Office of Poiicy and 
Strategy; Service Center Operations Directorate 

Key Facts and Findings 

■ In November 2016, USCIS published a long-awaited 
final regulation, often referred to as “AC21,” intended 
to improve and modernize several employment-based 
immigrant and nonimmigrant programs—with the 
end-goal of increasing flexibility, transparency, and 
certainty for foreign workers and U.S, employers, 

■ The rule centralized many of USCIS' long-standing 
policies for the H-IB Specialty Occupation and 
employment-based immigrant visa programs, 

■ DHS received 27,979 comments offering a wide 
variety of opinions and recommendations on the 
proposed rule and related forms from stakeholders, 
particularly foreign workers, voicing concerns over the 
following areas: 


w. 

Report of the Visa Office 2016, Statistical Tables^ Table V (Part 3), .mpra 
note 152. 

Retention of EB-1, EB-2, and EB-3 Immigrant Workers and Program 
Improvements Affecting High-Ski lied Nonimmigrant Workers, 81 Fed. Reg. 
82398, 82412 (Nov. 18, 2016) (AC21 nile). 


■ USCIS' elimination of the 90-day regulatory 
processing requirement for initial work authorization 
applications; 

■ Limited portability options for individuals from 
countries with oversubscribed visa queues, namely 
China and India; and 

■ No guidance on legal standing for a beneficiary of an 
approved Form 1-140, Petition for Allen Worker. 

■ While it is too early to determine the full efTect of the 
new rule, the Ombudsman will continue to track these 
changes and their impact on stakeholders. 

Background 

Statutory FrameworL Nearly 20 years ago, two laws 
were enacted to regulate employment of high-skilled 
foreign nationals. The first, the American Competitiveness 
and Workforce Improvement Act of 1998^^® (ACWIA), 
increased the annual allotment of H-IB nonimmigrant visas 
and introduced new fees dedicated to re-training the U,S, 
workforce and conducting fraud investigations to better 
ensure the integrity of the program.The second law, the 
American Competitiveness in the Twenty-first Century 
Act of 2000'^® (AC21), added new enforcement measures, 
along with provisions that helped foreign nationals remain 
working in the United States while waiting for an available 
immigrant visa.'^' AC21 also increased the fiscal year 
allotment of H-IB visas temporarily to 195,000 starting in 
2001, and then reduced the cap to 85,000 H-IB visas, with 
20,000 being set aside for beneficiaries with a master's or 
higher degree from an accredited U.S. institution^®^ 


AiinericaTi CoinpetitiveTiess and Workfoixe Improveiiient Act of 1998 
(ACWTA), Pub. L, No. 105-277, 112 Stat. 2681; as codified in scattered 
sections of the U.S. Cede (1998). 

Id. 

Id 

American Competitiveness m the Twenty-first Century Act of 2000 (AC21), 
Pub. L, 106-313.114 Stat 1251 (2000); as codified in scattered sections of the 
U.S. Code (2000). 

Consolidated Appropriations Act, 2005, Title IV, L-1 Visa and H-1B Visa 
Reform Act of 2004, Pub. L. 108-447, 118 Stat. 3351, 3356 (Dec. 8, 2004); as 
codified in scattered sections of the U.S. Code (2005); see also IN A § 214(g)(5), 
8 U.S.C. § 1184(g)(5), 
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USCIS published several policy memoranda over the years 
to implement this legislation, but until November 2016, 
had never issued regulations.'^^ In the intervening years, 
stakeholders voiced concerns, confusion, and at times took 
legal action in response to USCIS’ policy interpretations of 
both statutes. 

Key Provisions of the New A C21 Rule. Effective 
January 17, 2017, the AC21 regulation codifies many 
of the agency’s longstanding policies and practices for 
employment-based programs.Specifically, the rule: 

■ Expands job portability for beneficiaries of 
approved Fomi 1-140 employment-based petitions 
by maintaining petition validity, under certain 
circumstances, despite an employer’s withdrawal 
of the approved petition or the termination of the 
employer’s business;^^^ 

■ Formalizes the process for notifying USCIS of a 
job change, through the creation of Form 1-485 
Supplement J, Confirmation of Bona Fide Job OJfer or 
Request for Job Portability Under !NA Section 204(j) 
(Supplement and 


See, e.g., USCIS Interoffice Memorandum, “Interim Guidance for Processing 
Form 1-140 Employment-Based Immigrant Petitions and Form 1-485 and 
H-1B Petitions Affected by the American Competitiveness in the Twenty- 
First Century Act of 2000 (AC21) (Public Law 106-313)” (May 12, 2005); 
h ttp s;// WWW, use i s ,go v/sites/de fau 1 Cfi 1 es/USC I S/La ws/Memoranda'' 
Static_Files_Memoranda/Archives%201998-2008/2005/ac21 intrmOS 1205, 
pdf (accessed May 16, 2017); USCIS Interoffice Memorandum, “Interim 
guidance for processing 1-140 employment-based immigrant petitions and 
1-485 and H-1B petitions affected by the American Competitiveness in the 
Twenty-First Century Act of 2000 (AC21) (Public Law 106-313)” (Dec, 27» 
2005); b tips:// w w w,u SC i sgo v/site s^de fa ul t/fi les/USC I S/Laws/Memoranda/ 
StaticFilesMemoranda/Archi ves%201998-2008/2005/ac21 intrm 122705, 
pdf (accessed May 16, 2017); USCIS Memorandum, “Supplemental 
Guidance Relating to Processing Forms 1-140 Employment-Based Immigrant 
Petitions and 1-129 H-IB Petitions, and Fomi 1-485 Adjustment Applications 
Affected by the Anrierican CoTiipetitiveness in the Twenty-First Century 
Act of 2000 (AC21) (Public Law 106-313), as amended, and the American 
Competitiveness and Workforce Improvement Act of 1998 (ACWIA), Title 
IV of Div. C. of Public Law 105-277“ (May 30, 2008); https://www.uscis, 
gov/sites/defau It/fi les/U SC I S/Laws/Memoranda/S tatic_Fi les_Memorand a/ 
Archives%201998-2008/2008/ac21_30mayOS,pdf (accessed May 16, 2017); 
USCIS Policy Meinorandum, “Determining Whether a New Job is in The 
Same or a Similar Occupational Classification’ for Purposes of Section 204(j) 
Job Portability” (Mar, 18, 2016); https://www,uscis.gov/sites/defanIt/files/ 

U S Cl S/L a ws/M cjnora nda/2 016/Final_Sa me_or_S i Jii i 1 ar_Po 1 i cy_F i na 1_ 
Memorandum_3-18-16.pdf (accessed May 16, 2017). 

AC21 Rule, 81 Fed, Reg. at 82399, 

8 C,F,R. § 205.1 (a)(3)(iii)(C)-(D), The petition must remain pending for 180 
days before the employee may change employers or the withdrawal of the 
petition. 

See USCIS Webpage, “1-485 Supplement J, Confirmation of Bona Fide Job 
Offer or Request for Job Portability Under INA Section 204(J)“ (Jan. 17, 
2017); https://www.u sc is.gov/i-485supj (accessed May 10,2017). 
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■ Provides for employment authorization for 
nonimmigrants with an approved immigrant 
petition who face ''compelling circumstances” and 
cannot obtain an immigrant visa due to statutory 
numerical restrictions.'^^ 

The rule expanded the H-IB extension and renewal policy 
for certain professions requiring a license.'®^ The rule 
clarifies how the agency counts the time in H-IB status 
remaining from time spent on a previous cap-subject 
H-IB visa.'^^ The regulation also expanded the use of 
the longstanding 10-day grace period before and after the 
validity period of certain nonimmigrant statuses. Finally, 
the rule establishes a 60-day grace period for individuals 
whose jobs are terminated (and whose status is tied to that 
job).^^*^ While employment is not authorized during these 
grace periods, eligible beneficiaries will be able to use 
the new 60-day grace period to transition to their home 
countries or to find subsequent employment in the United 
States for which they can be sponsored.^^' 

The regulation eliminates the 90-day processing time 
requirement for EAD applications. The new regulation 
provides no mandatory processing time for initial 
employment applications,However, it allows for 
continuing employment authorization for certain timcly- 
filed renewals for up to 180 days after the expiration of the 
existing employment authorization.'^^ 

Ongoing Concerns 

The regulations are a consolidation of the many policy 
memoranda and practices cobbled together in the years 
after the passage of both Acts. 

Employment AuthorizMtion for Nationals of 
Oversubscribed Countries. Foreign workers, primarily 
Indian and Chinese nationals in H-IB status, have 
expressed concern that the regulations did not allow for 


8 C.F.R. § 204.5(p). See also USCIS Webpage, “Employment Authorization 
in Compelling Circumstances” (Apr. 4, 2017); https://www.iiscis,gov/ 
work! ng-united-states/emp loy ment-authoi ization-compel ling- ci rcumstances 
(accessed May 10,2017). 

8 C.F.R. §214.2(h)(4)(v)(C). 

8 CFR § 214,2(h)(l3){iii)(C). 

8 C.F.R. § 2l4.l(l)(2). Qualifying nonimmigrant programs include: E-1, E-2, 
E-3, H-IB, H-lBl, L-1 orTN status, 

8 C.F.R. §214.l(l)(2)-(3). 

Work authorizations filed under 8 CFR § 274a. 12(c)(8) remain under the 
guidance set forth in 8 CFR § 208.7, 

8 C.F.R. § 274a, 13(d), The 180-day automatic extension appears in the 
renewal application subsection of the regulation and applies to the previously 
issued work authorization. This provision omits certain categories, such as 
spouses of G visa holders, from receiving the automatic extension. 
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work authorization for the beneficiary of an approved Form 
1-140 employment-based petition who is not yet able to file 
Fomi 1-485, Application to Register Permanent Residence 
or Adjust Status. Certain categories of employment- 
based immigrant visas are ‘‘oversubseribed’’ (with more 
beneficiaries from certain countries who qualify for these 
visas than there are visas available annually), which leads 
to long visa queues. For example, there are an estimated 
370,000 Indian nationals waiting for an available third 
preference immigrant visa, which translates to wait times 
of up to 70 years, '^"^ In response to this critique, the agency 
stated that the best available solution was to provide 
employment authorization in ‘‘compelling circumstances.’"^^ 
Specifically, this section of the rule allows for limited 
work authorization for those who have not yet reached 
the adjustment stage, but places the burden on the foreign 
worker to show such compelling circumstanccs7^'^ 


Information provided by DOS (May 3, 2017). See aho Cato Institute, “No 
One Knows How Long Legal Immigrants Will Have to Waif (Jul. 28, 2016); 
http s://w w w', c ato. org/biog/no -one- knows- ho w -1 ong-1 egal - i mm igra nts-wi 11 - 
have-wait (accessed Apr. 13, 2017); National Foundation for American 
Policy (NAFP), “Still Waiting: Green Card Problems Persist for High Skill 
Immigrants” (June 2012); http;//www.kauffman.org/-/media/kauffman_org/ 
re scare h%20reports%20and%2 Ocovers/2012/06/nfap_immi grat ionbri ef pdf 
(accessed May 2, 2017) (NFAP 2011 data analysis projected waits for Indians 
of 8 years or more in the BB-2 preference category and up to 70 years for 
EB-3 preference category. The same report projected Chinese nationals in the 
EB-3 category could w^ait 20 years). 

AC21 Rule, 81 Fed, Reg. at 82424, In the preamble, DHS went into detail 
on explaining how it selected “compelling circumstances” as a standard. It 
provided four examples of situations that may be considered compelling and 
justify an BAD: (I) serious illness or disability faced by the nonimmigrant 
worker or his or her dependent; (2) employer retaliation against the 
nonimmigrant wtnker; (3) other substantial harm to the applicant; and (4) 
significant disruption to the employer. 

8 C.F.R. ^ 204.5{p). 


Employment Authorization Processing Delays, 
Employers and foreign workers are concerned with 
elimination of the 90-day regulatory processing time 
requirement for employment authorization7^^ In spite 
of this change, USCIS stated it will continue to accept 
case inquiries at day 75 for employment authorization 
applications, and the Ombudsman also will continue 
to assist individuals with applications pending 75 days 
or more. 

The Ombudsman will continue to evaluate the impact of 
the AC21 rule through both individual requests for case 
assistance and stakeholder engagement. 


See generally Cyrus Mehta, “Analysis of Key Provisions of the High Skilled 
Worker Final Rule” (Nov. 21, 2016); http://blog.cymsmehta.eom/2016/l 1/ 
ana ly s is-of- key-p ro visions-o f-the- high- sk i I led-worker-fi Jia I -ru I e. htill I 
(accessed May 9, 2017). The prior regulations slated: ''''Interim employment 
mUhorizatlon. USCIS w ill adjudicate the application w ithin 90 days from 
the date of receipt of the application ... Failure to complete the adjudication 
within 90 days will result in the grant of an employment author! j^ation 
document tor a period not to exceed 240 days.” 8 C.F.R. § 274a.l3(d)(2016). 
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Humanitarian 

U.S. immigration law provides humanitarian relief for 
immigrant victims of crime, persecution, and abuse. Despite 
efforts by USCIS to address the increasing number of asylum 
requests, applicants are experiencing longer delays—interview 
wait times exceed 5 years in some locations. Due to a statutory 
cap and agency processing delays, U visa applicants must wait 
years; agency initiatives could shorten the wait and the burden. 
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Delays in Asylum Processing 

Responsible USCIS Office: Refugee^ Asyium^ and 

International Operations Directorate 

Key Facts and Findings 

■ A confluence of factors, including a spike in applications, 
has led to a significant backlog of affirmative asylum 
cases pending before USCIS, Interview wait times 
exceed 5 years in some locations, despite statutory 
processing times. 

■ USCIS has taken steps to address the asylum backlog, 
including expanding the asylum officer corps and 
opening satellite asylum offices. However, these efforts, 
coupled with those implemented in previous years, have 
not yet significantly reduced the asylum backlog, 

■ A large volume of credible and reasonable fear cases 
with prioritized processing timeframes continues 

to limit the Asylum Division’s capacity to direct its 
resources to the adjudication of pending affirmative 
asylum cases* 
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Background 

By the end of 2016, 223,433 affirmative asylum cases were 
awaiting adjudication by USCIS.This high number 
resulted from both a significant existing backlog and a 35 
percent increase in new affirmative asylum cases over the 
previous calendar year.'^^ Interview wait times at asylum 
offices ranged from 2 to over 5 years,^'^ far outside the 
statutory processing times.^^’ As a result of this growing 
backlog, asylum seekers and their family members face 
continuing uncertainty. The large number of asylum 
seekers present in the United States for periods that far 


See USCIS Webpage, “Asyliun Office Workload, December 2016” (Jan. 

24.2017) ;ht1ps:// w w w, use is .go v/sites/defau It/fi les/U SC I S/Outreaeli/ 

U pcomi ng%20National%20EngageiTi ents/P ED_20l6_l2AsylumStats.pdf 
(accessed Feb, 23, 2017). 

USCIS Asylum Division Quarterly Stakeholder Meeting, “Questions 
and Answers,” p. 3 (Nov. 4, 2016); https://www.uscis.gov/sites/defauU/files/ 

U SC I S/Outreaeli/N otes%2{)froni%20Pr e v ion s%20Engageinents/P ED_ 
AsylumQuarterlyEngagementQA 11042016.pdf (aecessed Apr. 18, 2017). 

^ See USCIS Webpage, ”Affirmative Asylum Scheduling Bulletin” (Apr. 

21.2017) ; http s://www, use i s .go v..4i uin an i tarian/refugees-asy 1 um/asy 1 uin/ 
affimiative-asylum-scheduling-bulletin (aecessed Apr. 27,2017). 

™ See INA § 208(d){5)(A){ii); 8 U.S.C. ^ 1158(d)(5)(A)(ii) (“in the absence 
of exeeptional cireiiinstances, the initial interview or hearing on the asylum 
application shall commence not later than 45 days after the date an application 
is filed”); infonnation provided by USCIS (May 4, 2017). 
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exceed the 180-day adjudication time frame^'^^ has also 
raised concerns regarding asylum fraud.^^^ It is therefore 
critical for both the government and asylum seekers that the 
backlog be addressed, 

A number of factors have contributed to the backlog. 
Among them are: (1) significant increases of requests 
for credible and reasonable fear detcmiinations;^^ (2) 
a consistently large volume of new affimiativc asylum 
applieations;^'^^ (3) steady but high numbers of asylum 
applications filed with USCIS by Unaccompanied Alien 
Children (UACs) in removal proceedings;^”^' (4) the 
temporary reassignment in 2016 of 200 asylum officers to 
the Refugee Affairs Division—the equivalent of the annual 


See IN A § 208(d)(5)(A)(iu); 8 U,S.C. § 1158(d)(5)(A)(iU) (“in the absence 
of exceptional circujiistances, final administrative adjudication of the asylum 
application, not including administrative appeal, shall be completed within 
180 days after the date an application is filed”). 

See GAO Report, “Asylum: Additional Actions Needed to Assess and 
Address Fraud Risks,” GAG-16*50 at 1*2 (Dec. 2, 2015); http://w'ww.gao. 
gov/produets/GAO-l6-50 (accessed May 3, 2017) (“Granting asylum to an 
applicant with a genuine claim protects the asylee from being returned to a 
country where he or she has been or could in the future be persecuted. On 
the other hand, granting asylum to an individual with a fraudulent claim 
jeopardizes the integrity of the asylum system by enabling the individual to 
remain in the United States, apply for certain federal benefits, and pursue a 
path to citizenship.”). See ako Saiicedo, J. and Rodriguez, D., Penn State 
Dickinson School of Law Center for Immigrants’ Rights for American 
Immigration CounciFs Legal Action Center, “Up Against the Clock: Fixing 
the Broken Employment Authorization Asylum Clock,” pp. 5—8 (provides 
historic context for the 1996 changes in asylum law which led to the creation 
of the I80*day adjudicatory and employment authorization time periods); 
http spennsta tel aw. psu. edu/_fi le/I mmigra nts/Asy hi m_C lock_Pa per. pdf 
(accessed May 3, 2017). 

See, e.g,, infonnation provided by USCIS at the Sixth Annual 
Ombudsman's Conference (Dec. 6, 2016), “Humanitarian Hot Topics 
Panel;” USCIS Webpage, “Credible Fear Workload Report Summary, 

FY 2016 Total Caseload;” https://www.uscis.gov/sites.^default.■'files/ 

U S Cl S/Outreach/U pcom ing%2 ON ati onaF/o20Lngagements/PLD_ 

C red i bid-ear Rea sonab leFea rStat i sties N at iona I ity Report, pdf (accessed 
Mar 8, 2017) and USCIS Asylum Division Quarterly Stakeholder Meeting, 
“Questions and Answers,” p. 11 (Nov. 4,2016) (approximately 40% of the 
Asylum Division workforce is dedicated to credible and reasonable fear cases 
over the course of the year). 

See, e.g., USCIS Webpage, “Asylum Office Workload, September 
2016” (Oct. 19, 2016); https://www.uscis.gov/sites/default/files/ 

U SCI S/Outreach/Upcom ing%2 ONati onal%20Engagements/PED_ 
AffirmativeAsylumStatisticsSeptember2016,pdf (accessed Mar, 8,2017); 
USCTS Webpage, “Asylum Office Workload, Deceinber 2016,” supra 
note 198. 

See USCIS Webpage, “MPA and PRL Report 10/01/15-9/30/16” (Oct. 

3, 2016); hftps://www.useis.gov/sites/default/files/USClS/Oiitreach/ 
Upcoming%20National%20Engagements/PED_MPA_PRL_ReportOcf20l5_ 
Sept2016.pdf (accessed Mar, 22, 2017); USCTS Webpage, “MPA and PRL 
Report 10/01/16-12/31 /2016” (Jan. 17, 2017); USCIS Webpage, “MPA and 
PRL Report 10/01 /14-9/30/15” (Oct. 1,2015); https: //w w w .use is. gov/si tes/ 
defaiilVfiles/USCIS/Outreacli/PED-Minors_FY15.pdf (accessed Mar. 23, 
2017). See aiso Ombudsman's Annual Report 2016, p. 14; Ombudsman's 
Annual Report 2015, pp, 59-60. 


workload of 60 to 65 full-time officers;^”^ and (5) persistent 
turnover rates among asylum ofBcers. 

While USCIS has taken many steps in the past few 
years to address the growing backlog, there has been 
no real reduction in the number of pending cases,^”^ 
Correspondingly, stakeholders continue to voice 
concerns about related delays such as adjudication of 
BAD applications. 

New Affirmative Asylum Claims, USCIS received 
more than 124,000 new or reopened affirmative asylum 
applications in 2016, bringing the total number of pending 
cases to 223,433 as of December 31, 2016.^'” These 
numbers have steadily increased in the last few years. For 
example, USCIS received 44,278 new or reopened cases 
in 2012 and had only 18,966 pending affirmative cases 
at the close of that year,^” This represents nearly a 181 
percent increase in new receipts in 2016 from 2012, with 
the number of pending cases increasing by nearly 1,078 
percent. Additionally, USCIS reports that 20 percent of 
affirmative asylum applications filed in 2016 were from 
people who indicated on their applications that they 


See USCIS Asylum Division Quarterly Stakeholder Meeting, “Questions 
and Answers,” supra note 199 at 1L (approximately 60-65 full-time asylum 
officers were allocated to refugee details during 2016). At the May 2, 2017, 
Asylum Division Quarterly Stakeholder Meeting, USCIS stated that since 
early January 2017, asylum officers have not been detailed to the Refugee 
Affairs Division (RAD), although approximately 40 asylum officers were 
detailed to RAD during the fifst quarter of FY 2017. 

™ Ombudsmari’s Annual Rept>rt 2016, p. 14; informatiori provided by 
USCIS (Apr. 12, 2017); information provided during public USCIS Asylum 
Division Quarterly Stakeholder Meeting (May 2, 2017) (eiirrently has 515 
asylum officers onboard, dow n from 527 as of February 2017). 

^ See generally Ombudsman’s Annual Report 2016, pp, 13-17; Ombudsman's 
Annual Report 2015, pp. 59—62; and Ombudsman’s Annual Report 2014, 
pp. 37-41, 

See USCIS Webpage, “Asylum Office Workload, December 2016” supra 
note 198. (2016 new receipts and reopened asylum cases are the highest 
numbers since the 118,195 applications filed or reopened in FY 1996, the 
year following the implementation of the asylum lefonn regulations); see 
“1999 Statistical Yearbook of the Immigration and Naturalization Service,” 
DOJ Immigration and Naturalization Service, at Table 25 (March 2002); 
https://w'w'w .dhs. gov/sites/de fault/fi les/publ icat ions/Yearbook I mmi grat ion_ 
Statistics_1999.pdf (accessed Apr. 11,2017). See also information provided 
by USCIS (Apr. 12, 2017) (as of April 12, 2017, the affirmative pending 
caseload was 249,395 with projected new^ affinnative applications filings 
reaching 135,550 in FY 2017), and USCIS Asylum Division Quarterly 
Stakeholder Meeting (May 2,2017) (the program stated that they received 
16,500 new filings in March 2017, the highest receipts since the mid-1990s). 
USCIS Webpage, “Notes from Previous Engagements—Asylum Division 
Quarterly Stakeholder Meeting;” https://www.uscis.gov/outreach/notes- 
pre vious-engagements?topic_id=9213 &fi eld_release_date_value[ value] 
[monthj^&fiel d_re leasedateval ue_ 1 [\ al ue] [ y ear]=& m ultipl e=& i tems_per_ 
page^lO (accessed May 19,2017) (individual Asylum Division Quarterly 
Stakeholder Meeting Notes and statistics available from 2010 to the present); 
and information provided by USCIS (May 4, 2017) (assorted asylum statistics 
not posted with Asylum Division Quarterly Stakeholder Meetings in 2012, 
2013, and 2014), 
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had been in the United States 10 years or longer, raising 
concerns that some of these applications were being filed 
as a means to access removal proceedings in order to 
pursue cancellation of removah^^^ See Figure 4A, Asylum 
Division Totals. 


Figure 4.1: Asylum Division Totals''^ 



I Credible Fear Receipts 
I Reasonable Fear Receipts 
I Affirnnative Asylum Receipts 

Affirmative Asylum Petitions Pending (end of calendar year) 
Source: Information provided by USCIS (May 4,2017). 


See USCTS Asylum Division Quarterly Stakeholder Meeting, “Questions 
and Answers,’’ .supra note 199 at 3. (USCIS also stated that “ft]he 
overw^he lining majority of these cases ... appear to be applying simply to 
get work authorization and placement into removal proceedings in order to 
seek cancellation of removal. Frankly, this is an abuse of the U.S. Asylum 
Program’s mission of humanitarian protection.” See USCIS Asylum Division 
Quarterly Stakeholder Meeting, “Questions and Answers,” supra note 199 
at 11. However, stakeholders argue there is no other process or way for 
applicants to voluntarily place themselves into removal proceedings. See 
Ombudsman Recommendation 58, “Improving Quality and Consistency 
in Notices to Appear” (June 11, 2014), pp, 11-12; https:'7ww w.dhs.gov/ 
sites/defaul t/fi les/pub I ic ati on s/ci somb-nta-reconimendation-2014 0.pdf 
(accessed Mar 9, 2017). Prior to 1996, applicants could request to be placed 
in proceedings. This changed under the Illegal Immigration Reform and 
Immigrant Responsibility Act of 1996 (IIRIRA), Pub. L. 104-208, 110 Stat. 
3009 (1996). See Sixth Annual Ombudsman’s Conference (Dec. 6, 2016), 
“F^umanitarian Hot Topics Panel.” The Asylum Division indicates that, 
in addition to these applications significantly contributing to the backlog, 
cancellation of removal was never intended to be an affirmative filing process. 
Id. 

USCTS Webpage, “Notes from Previous Ongagements—Asylum Division 
Quarterly Stakeholder Meeting,” supra note 211; information provided by 
USCIS (May 4, 2017). 
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Credible and Reasonable Fear Claims* The number 
of new credible fear cases received by USCIS in 2016 
reached a record high of 100,823 as compared to the 60,022 
cases received in 2015, nearly a 68 percent incrcasc.^'^ In 
addition, reasonable fear cases have also grown at reeord 
rates, increasing from 8,393 cases in calendar year 2015 
to 10,006 in calendar year 2016.^^^ This large volume 
of detained credible and reasonable fear cases with 
prioritized processing timeframes continues to limit the 
Asylum Division’s capacity to direct its resources to the 
adjudication of pending affirmative asylum applications^'^ 

New VAC Claims, The William Wilberforce Trafficking 
Victims Protection Reauthorization Act of 2008 (TVPRA) 
specifies UACs in immigration proceedings first file 
asylum applications affirmatively with the USCTS Asylum 
Division, which must prioritize them for intervie\vs before 
other categories of asylum applicants.This impacts other 
applicants in the affirmative asylum backlog, as their cases 
arc prioritized after Credible Fear, Reasonable Fear and 
UAC adjudications.^'^ The Ombudsman’s 2016 Annual 
Report noted the significant increase in the number of new 
UAC cases, from 718 in FY 2013 to 14,218 in FY 20153^^ 
The number of applications filed in FY 2016 increased 
slightly to 14,711, with 4,330 filed in the last 3 months of 


See Ombudsman’s Annual Report 2016, p. 13, and Ombudsman’s Annual 
Report 2015, p. 59, also USCIS Asylum Division Quarterly Stakeholder 
Meeting, “Questions and Answers,” supra note 199 at 3; (fiscal year credible 
fear and reasonable fear receipts in 2016 doubled from those received in 
2015); Ombudsman’s Sixth Annual Conference, “Humanitarian Fiot Topics 
Panel,” supra note 204. 

Ombudsman’s Sixth Annual Conference, “FJumanitarian FJot Topics Panel,” 
.supra note 204. 

Sec USCIS Asylum Division Quarterly Stakeholder Meeting, “Questions 
and Answers,” .supra note 199 at 3 (“Because w'e were staffing the credible 
fear/reasonable fear workload and overseas refiigee details in support of the 
Refugee Affairs Division, tw o major Departmental priorities, there w^ere once 
again insufficient resources available to allocate to the affimiative asylum 
workload.”). 

See William Wilberforce Trafficking Victims Protection Reauthorization Act 
of2008 (TVPRA), Pub. L. No. 110-457, 122 Stat. 5044 (2008); INA^j 208(b) 
(3)(C); 8 U.S.C. § 1158(b)(3)(C); USCIS Webpage, “Affirmative Asylum 
Scheduling Bulletin” (Apr. 21,2017); https://www.uscis.gov/humanitarian/ 
refugees-asylum/asylum/affirmati ve -asy lum-sc hedul ing-bu 11 etin (accessed 
Apr, 27, 2017) (applications filed by children are the second priority for 
interview scheduling). 

See Ombudsman’s Annual Report 2015, p. 60, and Ombudsman’s Annual 
Report 2013, pp. 13-14 for a general description of UACs. See also USCIS 
Webpage, “Affirmative Asylum Scheduling Bulletin” (Apr. 21,2017); 
https: //w w w^usc is. gov/humanitarian/refugees-asy lum/asy lum/affi miative- 
asylum-scheduling-bulletin (accessed Apr. 27,2017) (“On December 26, 
2014, the USCIS Asylum Division began prioritizing asylum applications 
for interview scheduling as follows: ... 3) All other pending affirmative 
asylum applications in the order they were received, with oldest cases 
scheduled first.”). 

See Ombudsman’s Annual Report 2016, p. 14. 
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calendar year 2016.^^^ See Figure 4.2, Unaccompanied 
Alien Child Asylum Applications. As of December 
31, 2016, 13,520 UAC cases remained pending with 
USCIS.^^^ As a result of these increases, affirmative asylum 
applications filed by non-U AC applieants were pushed 
further down the queue. 

Figure 4.2: Unaccompanied Aiien Chiid 
Asyium Appiications^^^ 



I Cases Filed | Cases Pending as of Sept. 30 

Source: Information provided by USCIS (May A, 2017). 


Asylum Officers Temporarily Assigned to the Refugee 
A ffairs Division. The annual U.S. Refugee Admissions 
Program eap has steadily increased in the past 3 years 
from 70,000 in FY 2015 to 85,000 in FY 2016^^^ and was 


See USCIS Webpage. “Notes from Previous Engagements Asylum Division 
Quarterly Stakeholder Meeting,” supra note 211. 

USCIS Webpage, “MPA and PRL Report 10/01/16-12/31/2016" 

(Jan. 17, 2017); https: //www.uscis, gov/sites/de fault/fil es/USC IS/ 

Outre achyUpcoTii i ng% 20Nat i onal% 20Engagemen ts/PED_ 
UACandMinorPrirTiCipalAppMcantReportFYl 7QLp<if (accessed Mar. 

22, 2017). 

See USCIS Webpage, “Notes frojii Previous Engagements—Asylum Division 
Quarterly Stakeholder Meeting,” supra note 211; and information provided 
by USCIS (May 4, 2017) (assorted asylum statistics not posted with Asylum 
Division Quarterly Stakeholder Meetings in 2012, 2013 and 2014), 

DOS Webpage, “Proposed Refugee Admissions for Fiscal Year 2016” (Oct. 
1,2015); http://www'. state, gov/j /prm/rel eases/docstbrcongress/247770.htm 
(accessed Feb. 29, 2016) (“On the occasion of World Refugee Day, June 20, 
President Obama re-atfirmed our nation's commitment to helping refugees and 
our leading role in providing safe haven. This commitment comes at a time 
when the global community faces an unprecedented crisis of displacement. 
There are currently more refugees, asylum-seekers, and internally displaced 
persons nearly 60 million than at any time since World War II. The United 
States leads the world in providing humanitarian aid to crises from which 
innocent people flee and also is the top destination for refugees recommended 
for resettlement by the UN refugee agency.”). 
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set to increase in FY 2017 to 110,000.^^^ In response to 
these increased numbers, the Asylum Division detailed an 
estimated 200 asylum officers for short periods of time to 
the Refugee Affairs Division7^^ 

Impact of the Backlog. As the backlog grows, the length 
of time applicants must maintain work authorization also 
grows, USCIS cannot approve the initial application for 
employment authorization until the asylum application 
has been pending for 180 days; USCIS also has a 30-day 
period to adjudicate initial EADs7^'^ Stakeholders report 
that asylum seekers commonly wait longer than the 30- 
day regulatory period for adjudication of their initial 
EADs,^^ Further, while an asylum applicant applying for 
work authorization for the first time pays no fee, renewal 
applications require a $410 filing fee, unless the individual 
applies and qualifies for a fee waiver. 

Ejforts to Reduce the Backlog. Asylum Division staffing 
has almost doubled, from 272 officers in 2013 to 527 as 
of January 1, 2017,^^^ In addition, the Asylum Division 
increased the frequency with which it offers training, in 
particular the Combined Training and Asylum Division 
Officer Training Course, so that new officers arc able to 
complete the multi-week, residential training requirement 
as soon as possiblc7^^ The Asylum Division also expanded 
physically and geographically, opening sub-offices in 
Boston, New Orleans, and Arlington, VA. 

USCIS made two recent positive changes to asylum-based 
E ADs, which help mitigate harm stemming from the 
backlog. To address difficulties related to obtaining and 
maintaining employment authorization while awaiting 
final adjudication of an asylum application, on October 
5, 2016, USCIS doubled the EAD validity period from I 

See Presidential Determination No. 2016-13 of September 28, 2016, 
Presidential Determination on Refiigee Admissions for Fiscal Year 2017, 81 
FR 70315-70316 (Oct. 11, 2016); https: ,/www.gpo.gov/fdsys/pkg/FR-2016- 
10-1 l/pdf/2016-24736.pdf (accessed Mar. 23, 2017). 

See USCIS Asylum Division Quarterly Stakeholder Meeting, “Questions and 
Answers,” supra note 199 at 11. 

IN A § 208(d)(2); 8 U.S.C § 1158(d)(2); 8 C.F.R. § 208.7. 
iSoe USCIS Asylum Division Quarterly Stakeholder Meeting, “Questions 
and Answers ” pp. 5-6 (Aug. 2, 2016); https://www.uscis.gov/outreach/ 
asylum-division-quaiterly-stakeholder-nieeting-4 (accessed Apr. 19,2017) 
(stakeholders report wait times of up to 9 inoriths); and USCIS Asylum 
Division Quarterly Stakeholder Meeting, “Questions and Answers,” pp. 4 5 
(Nov. 4, 2016). 

U SCI S Form I-765, .4 pplica lion for Employmeu t A uihorizatiou, 
Instructions, p, 15 (Jan. 1, 2017 edition); https://www,uscis.gov/i-765 
(accessed Apr, 17,2017). 

Information Provided by USCIS (Apr, 12, 2017); see also Ombudsman’s Sixth 
Annual Conference, “Humanitarian Hot Topics Panel,” supra note 204. 

USCIS Asylum Division Quarterly Stakeholder Meeting, “Questions and 
Answers,” supra note 227 at 1 (reflects tw^o simultaneous trainings scheduled 
for new asylum officers). 
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to 2 years for both initial and renewal documents.^^' In 
addition, a recent regulatory change automatically extends 
employment authorization for those who timely file 
renewal applications,^^^ 

Credible and Reasonable Fear Claims.^^^ Large numbers 
of credible and reasonable fear claims continue to be 
major contributors to the affirmative asylum backlog. 
Asylum officers arc responsible for conducting protection 
screening interviews of individuals who indicate a fear of 
return to their countries of origin. These individuals may 
raise these fears to CBP or ICE personnel when seeking 
to enter the United States at a port of entry, or when 
apprehended within 14 days of entering and within 100 
miles of the border,Credible fear and reasonable fear 
screenings identify potentially meritorious asylum claims 
to be adjudicated by an immigration judge*^^^ In FY 2016, 


See use IS Asylum Division Quarterly Stakeholder Meeting, “Questions and 
Answers,’* note 199 at 4-5. 

See Retention of EB-1, EB-2, and EB-3 Immigrant Workers and Program 
Improvements Affecting High-Skilled Nonimmigrant Workers: Final Rule, 81 
Fed. Reg. 82398, 82455 (Nov, 18, 2016). 

The Ombudsman’s Annual Report 2014, pp. 37-38, provides a statutory and 
regulatory overview of the credible fear and reasonable fear claijiis process. 
These protection processes were established as part of the expedited removal 
provisions enacted in 1996 under IIRAIRA; INA §§ 235(b), 238(b), 241; 8 
U.S.C, §§ 1225(b). 1228(b), and 1231(b). In addition to the asylum, refugee 
and withholding of reinova] provisions, the credible fear and reasonable 
fear provisions form part of the protection obligations of the United States 
pursuant to its accession in 1968 to the 1967 United Nations Protocol 
Relating to the Status of Refugees that adopted Articles 2-34 of the 1951 
United Nations Convention Relating to the Status of Refugees, and provisos 
as part of its ratification of the United Nations Convention Against Torture 
and Other Cruel. Inhuman or Degrading Treatment or Punishnnent. (CAT) as 
implemented by section 2242 of the Foreign Affairs Reform and Restructuring 
Act of 1998, Pub. Law No. 105-277, 112 Stat. 2681,2681-821. 

INA § 235(b)(1)(A) and (B); 8 U.S.C. § 1225(b)(1)(A) and (B); and 8 C.E.R. 
§§ 208,30 and 208.31; see also Designating Aliens for Expedited Removal, 69 
Fed Reg. 48877, 48881 (Aug, 11.2004) 

INA § 235(b)(1)(A) and (B); 8 U,S.C. 1225(b)(lXA) and (B); and 8 
C.F.R. 55^ 208.30 and 208.31; see also U.S. Commission on International 
Religious Freedom, “Barriers to Protection: The Treatment of Asylum 
Seekers in Expedited Removal,’* p. 34 (Aug. 2, 2016); http://w\v\v.uscirf 
gov/sites/defau It/fi les/Barriers%2 0To%20Protecti on .pdf (accessed Apr, 12, 
2017). See also U,S. Senate, “Proceedings and Debates of the 104th Cong,, 

2d Sess,,” 142 Cong, Rec. SI 1491-92 (Sept. 27, 1996) (Statement of Senator 
Orrin Hatch, Chairman, Senate Judiciary Committee); https://www.congress. 
gov/erec/l 996/09/27/CREC- 1996-09-27-ptl -PgS 11491 -2. pdf (accessed May 
10, 2017) (“[t]he [credible fear] standard ... is intended to be a low screening 
standard for admission into the usual full asylum process.”). 


40 percent of the Asylum Division’s workforce time was 
devoted to processing credible and reasonable fear cases.^^* 

In an etTort to accelerate credible and reasonable fear 
processing, the Asylum Division has launched a number of 
initiatives since 2014. Asylum officers now use checklists 
rather than producing written assessments for these claims. 
Additionally, asylum officers may conduct telephonic 
interviews, allowing the adjudication of claims by staff 
located remotely.Asylum Division Fraud Detection 
and National Security officers monitor fraud issues and 
asylum officers continue to conduct security checks for this 
caseload; the program has recently enhanced the technology 
it uses for these security checks.In addition to these 
measures, in mid-2014 the Asylum Division eliminated the 
requirement that all negative credible fear determinations 
receive headquarters quality assurance review in favor of a 
process in which both positive and negative detemiinations 
are randomly selected for headquarters review.^^^ It also 
eliminated the requirement that reasonable fear interviews 


See USCIS, Asylujii Division Quarterly Stakeholder Meeting, “Questions 
and Answers ” supra note 199 at 11; infomiation provided by USCIS (Apr. 

12, 2017) (As of December 31,2016, approx innately 145 Asylum officers 
adjudicated credible fear cases and 27 officers adjudicated reasonable 
fear cases. Asylum officers may adjudicate several case types in the same 
day.) Note: expansion of expedited removal to the U.S. interior in 2017 
may entail an even higher allocation of asylum officer time to handle any 
increase in caseload, thereby impacting other humanitarian cases handled 
by the Asylum Division, See DHS Secretary Kelly, “Memorandijm 
Implementing the President’s Border Security and Immigration Enforcement 
Improvements Policies,” Sections G, H, I, J and L, pp. 5 9 and 10 11 (Feb. 
20 , 2017); https://w^w^w.dhs.gov/sites/default/files/publications/17_0220_Sl_ 
Im plement i ng-the-Pres id ents-Border- S ecu rity-1 mmigra tion-Enforcement- 
Improvement-Policies.pdf (accessed May 19, 2017) (describing changes 
to the expedited removal system that include requirements relating to the 
eligibility for a foreign national’s release from detention; expanding expedited 
removal pursuant to section 235(b)(I){A){iii)(I) of the INA to the interior 
of the United States upon publication of a notice in the Federal Register; 
requiring that asylum officers will make credible fear findings only after 
considering all relevant evidence and detennining, based on this credible 
evidence, that the applicant has met the statutory criteria; and requiring that 
the Director of USCIS will increase the operational capacity of the Fraud 
Detection and National Security Directorate and continue to strengthen 
the integration of its operations to support all divisions w ithin USCIS to 
detect and prevent fraud in the asylum and benefits adjudication processes, 
and in consultation with the USCIS Office of Policy and Strategy as 
operationally appropriate). 

Infomnation provided by USCIS (Apr. 12, 2017). 

Information provided by USCIS (Apr. 12, 2017 and May 2, 2017). 
(enhancejnents include automating the Defense Department Automated 
Biometric Identification System check). 

Infonnation provided by USCIS (Apr. 12, 2017). 
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be recorded in sworn statenient format and read back to 
the applicants. 

USCTS initiatives intended to streamline processing led 
stakeholders to voice concerns that the credible fear and 
reasonable fear interviews have in some instances become 
too lengthy and re-traumatize those seeking humanitarian 
protcction,^"^' In response to concerns regarding the length 
of interviews, the Asylum Division indieated that the length 
of an interview depends on many faetors. These factors 
include the number of family members associated with 
a case, whether an applicant is represented, the quality 
of and need for interpretation, the officer conducting the 
interview, and the nature of the applicant’s testimony and 
other evidence,^"^^ 

Expedite Requests. Asylum offices grant a limited number 
of expedited interview requests on a case-by-case basis.^"^^ 
Each asylum office has a process for adjudicating expedited 
interview requests that generally involves drafting a 
written request to the asylum office.^"^"^ Stakeholders report 
the process for requesting an expedited interview lacks 
consistency among the various asylum offices and the 
basis for granting expedites also varies.^"*^ Apart from the 
expedite process, many offices also maintain some version 
of a “short-list” or standby list where applicants can request 
to be put on a list to be called for an interview if there are 
last-minute cancellations.^^- 


Id. 

Some stakeholders reported credible fear interviews lasting more than 4 hours. 
Information provided by stakeholders (Jan. 24, 2017). 

Infonnation provided by USCIS (Apr, 12, 2017) (note the response addressed 
interviews generally, not specifically credible and reasonable fear interviews). 
USCTS Asylum Division AfTfinnative Asylum Procedures Manual 
“Expeditions Processing Required” (Ch. Ill, section IILB.7); https://www. 
nseis. go v/si tes/defan It/fi I es/U SC 1 S/Hii m an itar ia ri/Refiigees%2 0%26%2 0 
Asylujn/Asyluni/AAPM-2016.pdf) (accessed Apr. 18, 2017)\ see also USCIS 
Webpage, ‘^Affirmative Asylum Scheduling Bulletin" (Apr. 21, 2017); https:// 
w w w. usci s .go v/h uman i tari an/re fugee s-asy 1 um/asy 1 um/affimnative-asyluin- 
scheduling-bulletin (accessed Apr. 27,2016); and Information provided by 
USCIS (Apr. 12,2017). 

See USCIS Asylum Division Quarterly Stakeholder Meeting, “Questions and 
Answers,’" Notes, p. 4 (Feb. 7, 2017) https://www.uscis.gov/sites/default/ 
fi les/USC I S/Outreac h/Notes%20from%20Pre V ious%20Engagements/PED_ 
AsylumQuarterlyEngagementQA020720l 7.pdf (accessed Mar. 9,2017); jee 
Ombudsman’s Sixth Annual Conference, “Humanitarian Hot Topics Pan eh” 
supra note 204. USCIS Webpage, “Affirmative Asylum Scheduling Bulletin” 
(Apr. 21,2017); https://www.uscis.gov/humanitarian/refiigees-asylum'' 
asyium/affirmative-asylum-seheduling-bulletin (accessed Apr. 27, 2017); 
infonnation provided by USCIS (Apr, 12, 2017) (factors that offices consider 
include, but are not limited to, emergent medical circumstances or severe 
illness and severe humanitarian concerns, including continuing and immediate 
serious harm to family members outside of the United States. 

See USCIS Asylum Division Quarterly Stakeholder Meeting, “Questions and 
Answers,” supra note 199 at 3. 

/iat4. 


The impact of recent changes affecting the affirmative asylum 
adjudication process, such as the 2017 changes to the credible 
fear and reasonable fear lesson plans, is unknown at this 
time. The Ombudsman continues to monitor and review 
concerns raised by stakeholders and will consider solutions 
for addressing the backlog, such as staffing enhancements and 
methods for streamlining the affirmative asylum adjudication 
process that both preserve enhanced vetting and security and 
ensure the protection of asylum applicants’ rights. 

U Visa Backlogs 

Responsible USCIS Offices: Service Center 
Operations Directorate; Office of Policy and Strategy 

Key Facts and Findings 

■ Due to high demand and processing delays, petitioners 
and their family members wait nearly 3 years before 
placement on the U visa waiting list if deemed 
approvable, pending an available visa, 

■ Correspondingly, individuals and their family 
members seeking U visas must wait years before they 
receive employment authorization; they may be living 
in the United States and subject to removal, or residing 
abroad in vulnerable situations, 

■ USCTS has taken steps to accelerate nonimmigrant 
U visa processing, most notably by establishing 
an agreement between the Vermont Service Center 
(VSC), which has traditionally housed the unit that 
conducts humanitarian benefits adjudications, and 
the Nebraska Service Center (NSC) to share the 
adjudication of U nonimmigrant status petitions and 
accompanying forms. 

■ Stakeholders would benefit from greater transparency 
regarding the backlog, including a dearer breakdown 
of U nonimmigrant petitions that are pending 
adjudication before placement on the waiting list and 
the number of cases on the waiting list. 
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I wanted to thank you and let you ... know 
we truly appreciate all that you’ve done 
to help us in this unexpected tragic time 
in our life ... thank you for all that you do 
and we are grateful to know that there is 
a[n] agency out there that understands. 


Background 

The U visa provides immigration relief and a pathway to 
lawful permanent residence to petitioners who are victims 
of serious crimes committed in the United States,To 
be eligible, the petitioner must: (1) be the victim of 
qualifying criminal activity, (2) have suffered substantial 
physical or mental harm, and (3) have been helpful, be 
helpful, or be helpful in the future in the investigation or 
prosecution of that criminal activity An individual may 
apply for U nonimmigrant status by filing Form 1-918, 
Petition for U Nonimmigrant Status with USCIS, together 
with Form 1-918, Supplement B, U Nonimmigrant Status 
Certification.^'^'^ Petitioners with qualifying family 
members may also submit Form 1-918, Supplement A, 
Petition for Quaiifying Family Member of U-! Recipient}^^ 

The U visa program has an annual cap of 10,000.^^^ 

When visas are unavailable due to the cap, petitioners 
and qualifying family members who are eligible for U 
nonimmigrant status are placed on a 'Vaiting list,”^^^ 
Pursuant to regulation, once on the waiting list, petitioners 
and qualifying family members are eligible for deferred 
action or parole. Those living in the United States are 
eligible for employment authorization.^^^ 


The U visa was created by Congress through provisions of the Battered 
Immigrant Women Protection Act of2000 in the Victims of Trafficking and 
Violence Protection Act of 2000 (VTVPA), Pub. L. No. 106-386; 114 Stat. 
1464 (2000) (codified in scattered sections of 8 and 22 U.S.C,). The criminal 
activity must have ^^occuixed in the United States (including Indian country 
and U.S- military installations) or in the territories and possessions of the 
United States, or violated a U.S. federal law that provides for extraterritorial 
jurisdiction to prosecute the offense in a U.S. federal court.” 8 C.F.R. § 
214.14(b)(4). SeelNA§ 101(a)(15)(U)(lV); 8 U.S.C. § ll0l(a)(15)(U)(IV). 
INA § 101 (a)< 15)(U)(i)(I)-(IV); 8 U.S.C § 110 l(a)( 15(U)(i)(I)-(IV). 

See USCIS Webpage, '"Victims of Criminal Activity; U Nonimmigrant 
Status” (July 28, 2016); https://www.uscis,gov/huTnanitarian/victims-hunian- 
trafficking-ot her-cri mes.''v icti ms-crim i nabact i v ity-u-non immigrant-status./ 
victiniS‘Criminal-activity*u-nonininiigrant-status (accessed Apr. 4, 2017). 

Id. 

See INA § 2l4(p)(2)(A); 8 U.S.C, § 1184(p)(2)(A) individuals w ho may 
be '"issued visas or otherwise provided status as nonimmigrants under section 
1101(a)( 15)(U) of this title in any fiscal year shall not exceed 10,000”). 

8 C.F.R ^ 2 l4T4(d)(2) (“All eligible petitioners w'ho, due solely to the cap, 
are not granted U-1 nonimmigrant status must be placed on a w'aiting list 
and receive written notice of such placement”); see also USCIS Webpage, 
“Victims of Criminal Activity: U Nonimmigrant Status,” supra note 249 (the 
waiting list is available to “any eligible principal or derivative petitioners that 
are aw^aiting a final decision and a U visa”). 

See 8 C.F.R. 5^ 214.14(d)(2); also USCIS Webpage, “Victims of Criminal 
Activity: U Nonimmigrant Status,” supra note 249. 


Each year since 2009, USCIS has approved the statutorily 
authorized 10,000 U visa petitions3^ During this span of 
time, the number of pending petitions for U nonimmigrant 
status has increased exponentially, with the total number of 
pending cases reaching 150,604 in September 20163^^ 

As the number of pending cases grows, the time USCIS 
takes to determine eligibility has grown to almost 3 years3'^^ 
As a result, many petitioners remain without resolution 
and often without status for a lengthy period of time due to 
processing delays. 


USCIS Webpage, “USCIS Approves 10,000 U Visas for 7th Straight Fiscal 
Year” (Dec. 29, 2015); ht1ps://w'W'w^uscis.gov/l^ew^s/uscis-approves-10000- 
u-visas-7th-straight-fiscal-year (accessed May 5, 2017). See generally INA 
§ 214(p)(2)(A); 8 U.S.C. § 1 l84(p)(2)(A) (individuals who may be ""issued 
visas or otherwise provided status as nonimmigrants under section 1101(a) 
(15)(U)... shall not exceed 10,000”); INA § 214(p)(2)(B); 8 U.S.C, § 

1 l84(p)(2)(B) (derivative family members are not subject to the cap). An 
individual may apply to adjust status to lawful permanent residence after 3 
years of continuous physical presence in the United States after the grant of U 
nonimmigrant status if certain requirements are met, INA § 245(m)(l )(A); 8 
U.S.C. § 1255(m)(l)(A). 

USCIS Webpage, “Number of 1-918 Petitions for U Nonimmigrant Status 
(Victims of Certain Criminal Activities and Family Members) by Fiscal 
Year, Quarter, and Case Status 2009-2016” (Dec. 23, 2016); https://w w w. 
usci s. go v/sites/defau It/fi les/U S Cl S/Resources/Reports%20and%20S tudi es/ 
Immigration%20Fonns%20Data/Victims/I91 Su_visastatistics_fy2016_qtr4. 
pdf (accessed May 11,2017) (providing data regarding Form 1-918 petitions 
including the total number of petitioners and family members pending at the 
end of each fiscal year beginning in 2009; compare FY 2009 (21J38 total 
petitions pending) with FY 2016 (150,604 total petitions pending)). 

USCIS Webpage, “USCIS Processing Time Information for the 
Vennont Service Center” (Apr, 18,2017); https://egov.uscis, gov/cris/ 
processin gTimesD i splay, doy sessioni d=abc trJTgH sdH 64c xGFqSv (indicating 
that the VSe is currently processing T-918, Petitions for U Nonimmigrant 
Status filed on June 9, 2014) (accessed May 3, 2017). 

See Pub. L. No. 110-457 (Dec. 23, 2008) (section 201 of the TVPRA states, 
“[t]he Secretary may grant work authorization to any alien w ho has a pending, 
bona fide application for nonimmigrant status under section 101(a)(15)(U).”), 
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Ongoing Concerns 

Impact of Grtpwing Demand on U Petition Processing, 

In 2016, the Ombudsman received 109 requests for case 
assistance relating to U nonimmigrant petitions. The cases 
largely involved petitioners and qualifying family members 
who are still waiting for adjudication or are having 
difficulties in obtaining a status update from USCIS. 

USCIS Efforts to Address U Petition Processing Delays. 
To address the growing backlog, VSC transferred 3,000 
cases to NSC in July, 20163"' Figure 43: VSC 
and NSC U Petition Adjudications—Calendar Year 
2016. Subsequently, NSC began to regularly assist VSC 
with the adjudication of U nonimmigrant petitions and 
accompanying fomis in September 20163"^ As of early 
February 2017, NSC had 26,000 pending U petitions, 
including 7,000 principal petitioners3^'^ At NSC, derivative 
beneficiary files are being kept with the priiicipars file, 
and adjudicators have a goal of completing one ''packet” 
(principal petition and derivatives) every 2 hours3^^ U visa 


Information pixividea by USCIS (Feb, 8, 2017); See Figure 4,3 with 
adjudications statistics for NSC and VSC in calendar year 2016, 
Information provided by USCIS (Apr, 1U 2017). 

Information provided by USCIS (Feb, 8, 2017), 

M 


denials are being reviewed by supervisors before they are 
issued by NSC, though RFEs are not. 

To help manage the extra caseload, VSC and NSC have 
taken several steps. VSC personnel provided training to 
NSC personnel in August and September 2016,^^" and 
service centers are using the same training materials. Since 
July 2016, NSC and VSC have had weekly management 
meetings. Moreover, VSC continues to handle all inquiries 
regarding cases handled at NSC, NSC personnel will be 
trained by VSC personnel in FY 2017, so NSC can directly 
respond to inquiries in the future. 

According to USCIS, with the addition of NSC officers, 

60 full-time adjudicators are now assigned to the U visa 
program.^'^" Nevertheless, demand for the U visa continues 
to increase the backlog. USCIS expects to receive 35,000 
U visa petitions in FY 2017^^^ and estimates that the 
additional officers are insufficient to reduce the backlog. 


^ Id 

Information provided by USCIS (Apr. 12, 2017). 

^ Information provided by USCIS (Apr. 11, 2017). 

^ Id. 

^ Infonnation provided by USCIS (Feb. 8 and Apr. 11,2017), 
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Figure 4.3; VSC and NSC U Petition Adjudications—Caiendar Year 2016 


Form i-dl8, Petition for Li Nonimmigrant Status 


USCiS Action Taken 

Nebraska Service Center 

Vermont Service Center 1 

Approved 

0 

3,061 

Denied 

17 

1,953 

Request for Evidence 

873 

2,038 

Notice of Intent to Deny 

13 

98 

Waitlist 

2,641 

6,318 


Form i-918A, Petition for Qualifying Famiiy Member of Lf-1 Recipient 


USCiS Action Taken Nebraska Service Center Vermont Service Center 


Approved 1 3,538 

Denied 13 1,312 


Request for Evidence 
Notice of Intent to Deny 
Waitlist 


428 

^ 

1,549 


1,077 

^ 

4,351 


Source: Information provided by USCIS. 
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Interagency, 

Customer Service, 
and Process Integrity 

Applicants and petitioners continue to experience delays in 
receiving their immigration benefits. Substantial fee increases 
in 2016 were not accompanied by increases in service or 
reduction of processing times. In this Annual Report, the 
Ombudsman continues to focus on efforts in implementing 
Transformation, US Cl S’ processing times, and problems in the 
delivery of USCIS notices and documents. 
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The Escalating Cost of 
Immigration Services 

Responsible USCIS Offices: Office of the Chief 

Financiai Officer; Service Center Operations and 

Field Operations Directorates 

Key Facts and Findings 

■ USCIS case processing and services are almost 
entirely funded by application and petition fees 
paid by applicants and petitioners, rather than by 
Congressional appropriations, 

■ USCIS regularly assesses its fee structure to reflect 
the actual cost of processing benefits and services. 
The most recent fee rule, published on October 24, 
2016 and effective December 23, 2016, raised fees 
by a Aveighted average of 21 percent. This increase 
follo\vs fee rules published in 2007 and 2010 that 
raised fees by weighted averages of 86 and 10 
percent, respectively. 


■ When announcing the 2016 fee increases, USCIS 
committed to timely processing of applications and 
petitions, but has been unsuccessful in achieving its 
processing goals, 

■ Processing delays at the agency are largely due to 
fluctuations in filing levels, the lag time between 
fee increases and the onboarding of new staff, the 
complexity of case review, enhanced fraud detection, 
and new security check requirements. 

Background 

USCIS operations arc almost entirely funded by the 
fees paid by applicants and petitioners for immigration 
benefits and services.^^^ USCIS fees must be sufficient 
“to recover the full cost of services provided by USCIS 
[including] the costs associated with fraud detection and 
national security, customer service and case processing, and 


TNA § 286(nfi); 8 U,S,C, § 1356, In accordance with the Chief Financial 
Officers Act of 1990, 31 U,S.Q 901*03, and Office of Management and 
Budget (0MB) Circular A-25, *‘User Charges,” 58 Fed. Reg. 38142 (July 15, 
1993), USCIS Jiiay review its fees biennially and propose needed adjustments 
to ensure recoveiy of the full cost of its activities. 
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providing services without charge to refugee and asylum 
applicants and to other customers eligible for fee waivers or 
exemptions/’^^^ A biennial fee revie\v is based on historical 
data and future receipt projections, and allows USCIS to 
assess its resource allocations and performance mcasurcs,^^^ 

Historically, USCIS has coupled increases in filing fees 
with commitments to reduce processing times* In 2007, 
nearly a decade after the previous immigration fee review, 
USCIS increased its fees by a weighted average of 86 
percent. The agency justified the increase as the only 
way “to aftord sufficient capacity to process incoming 
applications and petitions'’ and avoid backlogs.^^^ In the 
2007 Fee Rule, the agency “committed to a 20 percent 
average reduction in case processing times by the end of 
FY 2009,"^^’ This was to be the result of an estimated 4 
percent productivity increase in processing of adjustment 
of status applications and 2 percent increase for all other 
product lines* 

Indeed, USCIS processing times improved. The 2007 fee 
increase enabled USCIS to hire more than 1,000 additional 
adjudications officers?'^^ According to USCIS, “the FY 2007 
and FY 2008 backlogs were mitigated through a combination 
of factors including increasing management focus and 
attention on case processing, which impacted officer 
productivity, providing increased human and budgetary 
resources, and experiencing a relative stable external 
environment that afforded time to process the pending 
workloads*”^^^ Thus, despite a surge in adjustment of status 
and naturalization applications in FY 2007, by the end of FY 
2009, USCIS saw a “near elimination” of its backlog^^"^ 

In 2010, USCIS increased fees by a weighted average of 
10 percent.^^'^ Anticipating Congressional appropriations 


USCIS Webpage, ""USCIS Announces Final Rule Adjusting Immigration 
Benefit Application and Petition Fees” (Oct. 24, 2016); https://www.uscis. 
gov/ne ws/n e ws-re 1 eases/usc i s-announces-fi nal -ru I e-adj usting-i miifi igration- 
benefit-application-and-petition-fees (accessed on Mar. 22,2017); DBS 
USCIS, *"FY 2016/2017 Immigration Examination Fee Account Fee Review 
Supporting Doeumentation with Addendum (FY 2016/2017 Immigration 
Examination Fee)”, pp. 6-8 (Oct. 2016); https://ww\v.federalregister.gov/ 
document5/2016/05/04/2016-10297/us-citizenship"and’'immigration-services- 
fee-schedule (accessed May 15,2017) (contained in Regulations,gov docket 
""USClS-2016-0001”). 

269 pY 2016/2017 Immi grati on Examination Fee, p. 8. 

U.S. Citizenship and Immigration Services Fee Schedule: Final Rule (2007 
Fee Rule), 72 Fed. Reg. 29851, 29857 (May 30, 2007); .see also information 
provided by USCIS (Apr, 5, 2017). 

2007 Fee Rule* 72 Fed. Reg. at 29859. 

Information provided by USCIS (Apr, 5, 2017), 

M 

M 

U.S. Citizenship and Immigration Services Fee Schedule, Proposed Rule, 75 
Fed. Reg. 33445, 33446 (June 11, 2010). 

AMERICAN 

48 E ^^NUAL REPOR^O CONGRESS JUNE 2017 


for USCIS Refugee, Asylum, and International Operations 
(RAIO), Systematic Alien Verification for Entitlements 
(SAVE), and the Office of Citizenship, USCIS removed 
a surcharge imposed on other applications and petitions 
to recover costs related to these programs. Again, in its 
2010 fee rule, USCIS committed to better adjudications 
service and increased accountability and efficiency, 
including expanded electronic processing.^^*-' However, 
the anticipated congressional funding was not granted, and 
USCIS was forced to use existing fee revenue to cover the 
costs of RAIO, SAVE, and the Office of Citizenship7^^ 

In 2016, USCIS again increased its fees, this time by a 
weighted average of 21 percent/^® USCIS stated that 
the most recent fee increases recover more completely 
the full cost of otherwise unfunded activities, including 
RAIO adjudications, the SAVE database and the Office 
of Citizenship, “thereby increasing the resources 
available to fund additional personnel needed to improve 
case processing, reduce backlogs, and to move toward 
processing times that arc in line with the commitments in 
the FY 2007 Fee Rule.” While some fees were raised only 
slightly, many increased considerably and far outpaced the 
rate of inflation. For example: 

■ Form N-400, Application for Naturalization^ increased 
incrementally from $595 to $640-^"^ 

■ Form N -600, lication for Certificate of Citizensh ip , 

nearly doubled from $600 to $1,170“^^ 

■ Form 1-924, Application for Regional Center 
Designation under the Immigrant Investor Program^ 
nearly tripled from $6,230 to $17,795, in addition 
to a new $3,035 fee for the annual regional 

center certification^^^ 


FY 2016/2017 luiTnigratiou ExaTnmatioTi Fee* p. 10, 

U.S. Citizeuship and Ininiigration Services Fee Schedule: Final Rule (2016 
Fee Rule), 81 Fed. Reg. 73292* 73308 (Oct. 24, 2016); information provided 
by USCIS (Apr. 5*2017). 

2016 Fee Rule* 81 Fed. Reg. at 73293 n.4; .see also U.S. Citizenship and 
Immigration Seiwices Fee Schedule: Proposed Rule (2016 NPRM)* 81 FR 
26904,26905 (May 4, 2016); USCIS Webpage, "USCIS Announces Final 
Rule Adjusting Ini mi grati on Benebt Application and Petition Fees*” supra 
note 268. 

2016 Fee Rule* 81 Fed. Reg. at 73294-95; ^ee 2016 NPRM* 81 Fed. 
Reg. at 26927; USCIS Webpage, ""USCIS Ajinounces Final Rule Adjusting 
Immigration Benefit Application and Petition Fees,” supra note 268. 

™ 2016 Fee Rule, 81 Fed. Reg. at 73294-95; also 2016 NPRM* 81 Fed. 
Reg. at 26927; USCIS Webpage, ""USCIS Announces Final Rule Adjusting 
Immigration Benefit Application and Petition Fees,” supra note 268. 

2016 Fee Rule* 81 Fed. Reg. at n29S\ see also 2016 NPRM* 81 Fed. Reg. 
at 26927; USCIS Webpage, ""USCIS Announces Final Rule Adjusting 
Immigration Benefit Application and Petition Fees,” supra note 268. 
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■ Forni 1-526, Immigrant Petition by Alien Entrepreneur, 
is now subject to a $3,675 fee, up from $1,500^^“ 

USCTS Customer Service and Public Engagement 
Directorate has received an increasing number of case 
inquiries for processing delays in the last 4 years. In FY 
2016 alone, USCIS received 349,452 inquiries relating 
to cases pending outside processing times, amounting to 
over 20 percent of total customer service inquirics.^^^ The 
majority of requests for case assistance received by the 
Ombudsman also involved processing delays.^®^ In 2016, 
the Ombudsman received 8,146 requests for case assistance 
involving filings pending past posted processing times, 
almost 70 percent of the total requests for case assistance 
received. Customer-reported adjudication delays, coupled 
with the agency’s 1,5 million case backlog, reflect that 
USCIS is currently unable to meet its processing time 
goals, and unlikely to do so in the near future,^^-^ 

Although USCTS re-committed to meeting the 2007 Fee 
Rule processing time goals in its 2016 Fee Rule, backlogs 
in the last 4 years have only increased. Since at least 
2012, USCIS has been unable to acquire and maintain 
sufficient adjudication capacity to ensure timely processing 
of its workload in accordance with its stated processing 
goals,^®^ As reflected in Figure 5.1, 2007 USCIS Processing 
Goals and 2016 USCIS Average Cycle Times, despite 
fee increases, USCIS has been unable to reach its stated 
processing time goals for key benefits such as Form 1-90, 
Application to Replace Permanent Resident Card; Form 
T-485, Application to Register Permanent Residence or 
Adjust Status; Form 1-140, Immigrant Petition for Alien 
Worker; and Form N-400, ApplicationJor Naturalizationj^^ 


2016 Fee Rule, 81 Fed. Reg. at 73294-95; aho 2016 NPRM, 81 Fed. 

Reg. at 26927; USCIS Webpage, ''USCIS Announces Final Rule Adjusting 
Immigration Benefit Application and Petition Fees,’* supra note 268. 
Infomiation provided by USCIS (Mar. 24, 2017), 

Requests for case assistance involving filings beyond posted processing times 
accounted for nearly 70 percent of the requests received by the Ombudsinan in 
2016, up from 61 percent of the total requests in 2015, and 58 percent in 2014. 
Information provided by USCIS (Apr. 5, 2017). 

M 

M 
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Figure 5.1: 2007 USCIS Processing Goals and 2016 
USCIS Average Cycle Times 



$370 to $1,010 to $475 to $675 to 
$540 $1,225 $700 $725 

H 2007 Goal I Sept. 2016 Average Cycle Time 

Source: Information provided by USCIS. 


USCIS’ challenges in meeting processing time goals 
include resources diverted to unanticipated initiatives such 
as Deferred Action for Childhood Arrivals (DACA), which 
generated more than 570,000 new filings within the first 
year^®® Temporary Protected Status (TPS) related filings 
have also increased, with the designation of new countries 
including NepaP^^ and YemenP^” 

Additionally, processing times have been impacted by 
the introduction of the Quality Workplace Initiative, 
which de-emphasized quantitative productivity measures 
in favor of qualityp^' The increased complexity of case 
review and enhanced fraud detection and security checks 
also placed even greater demands on the agcncyp^^ The 
overall increase in applications and petitions received, 
as well as the reassignment of asylum officers to handle 
the increase in credible and reasonable fear screenings, 
has also contributed to the growing inventories across 
product linesP^^ 


Id. 

Designation of Nepal for Temporary Protected Status, 80 Fed. Reg, 36346 
(June 24, 2015), 

™ Designation of the Republic of Yemen for Temporary Protected Status, 80 
Fed. Reg. 53319 (Sep. 3, 2015). 

Information provided by USCIS (Apr. 5, 2017). 

Id 

Id 







USCIS acknowledges that ''[tjhere is not an easy or quick 
fix for reducing the current net backlog/'^'^ USCIS plans 
to rework its adjudicator performance appraisal system to 
return some emphasis on ‘"quantity” along with quality of 
adjudications,^^^ Also, USCIS intends to recruit additional 
personnel to address the increasing complexity of its cases 
and any new or emerging initiatives and requirements. 
USCIS recognizes it will need a comprehensive strategy 
to enhance productivity, reduce backlogs, and achieve its 
targeted processing goals.^^^ 

Ongoing Concerns 

USCIS stakeholders are required to pay increasingly more 
for submitting applications that will not be adjudicated in a 
timely manner, despite commitments to decrease processing 
times. The agency’s current fee structure—including recent 
increases—barely cover its operating costs and are unlikely 
to lead to a meaningful reduction in processing times. In 
fact, USCIS has indicated that processing times will get 
worse before they get better, reporting to the Ombudsman 
that the agency ‘"is not staffed to meet its cycle time goals 
based on the current levels of productivity/’^^^ 

The backlog of applications and petitions fell from 3.8 
million cases in January 2004 to less than 10,000 in 2007 
(before increasing again), and the processing time for 
nearly all product lines was 6 months or less7^ This 
was due in large part to Congressional appropriations 
specifically directed to backlog reduction, and an agency 
backlog elimination strategy.^^ Congressional funding 
for backlog elimination ended in FY 2006.^®^ USCIS 
does not intend to request appropriations for RAIO, 

SAVE, the Office of Citizenship, or other initiatives for 
which resources might be anticipated.Today, with no 
appropriated funds for backlog elimination, USCIS is 
facing additional resource needs, such as enhanced security 
checks, social media vetting, and additional fraud detection 
audits and site visits. 


''' M 
M 
fd. 
fd. 

Id. 

2007 Fee Rule, 72 Fed. Reg. at 29857. 

See USCIS Webpage, ''Baeklog Elimination” (Mar. 4, 2010); https://www. 
uscis.gov/tools repoits-studies/backlog'elimination (accessed Apr. 20, 2017), 
”USCTS Production Update, Fiscal Year 2009 report to Congress, Quarter,” 
p, 2 (April 20, 2009), 

In format ion provided by USCIS {Apr. 5,2017). 


USCIS’ fee review process does not provide for sufficient 
flexibility to account for unexpected changes that can 
significantly affect the number of incoming filings. 

For example, USCIS received 972,151 naturalization 
applications in FY 2016, nearly 200,000 more than the 
774,634 it projcctcd.^^'^ Likewise, since 2012, over one 
million applications have been submitted under the DACA 
program.'™ Unpredictable fluctuations in case receipts, 
and the ensuing reallocation of staff and resources, require 
a more dynamic fee review process, one that recognizes 
the potential need for additional resources to respond to 
changing circumstances, 

USCIS’ premium processing service may also be 
contributing to growing backlogs and adjudication delays. 
Since 2001, USCIS has accepted certain employment- 
based petitions for premium processing where, for an 
additional fee (currently $1,225), it will grant, deny, or 
issue an RFE within 15 days.™ The revenue generated 
by the premium processing fee was initially earmarked for 
the hiring of additional adjudicators and customer service 
representatives, as well as infrastructure improvements.™ 
However, most premium processing revenue has been used 
to fund Transformation,™ while non-premium processing 
times generally have increased or not reached the agency’s 
goals. The U.S. Department of Justice Office of the 
Inspector General noted as far back as 2003 that premium 
processing may divert resources from other product lines 


Tnfon^ation provided by USCIS (Mar, 24, 2017). 

See Janet Napolitano. Secretaiy of Homeland Security^ Memotandum, 
“Exercising Prosecutorial Discretion with Respect to Individuals Who 
Came to the United States as Children” (June 15, 2012); https://www.dhs. 
go v/x libra ry/assets/s 1 -exerc ising-prosecutoria l-d iscret ion-i ndi vidu al s-who- 
came-to-us-as-children.pdf (accessed May 15, 2017); DHS Press Release, 
“Secretary Napolitano Announces Deferred Action Process for Young People 
Who Are Low Enforcement Priorities” (June 15, 2012); https://www.dhs.gov/ 
news/2012/06/15/secretary-napolitano-annoiinces-deferred-action*process* 
yoiing-people-w^ho-are-low (accessed March 23, 2017); USCIS Webpage, 
“Data Set: Form 1-82ID Deferred Action for Childhood Arrivals” (Dec. 23, 

2016) ; https:// w"wh\ .use is.gov/tools/reports- studi es/immigi ati on-fonns-data' 
data-set-form-i-82ld-deferred-action-ohildhood-arrivals (accessed Mar. 23, 

2017) . 

^ See USCIS Webpage “How' Do I Use the Premium Processing Service?” (Mar. 
9, 2017); https ://ww^w^.uscis. gov/fonns/how-do-i-use-prerniuin-process! ng- 
ser\4ce (accessed Mar. 22, 2017). Petitions that are eligible for premium 
processing include nonimmigrant treaty traders and investors (E-1 and E-2), 
aliens in specialty occupations (H-1B), temporary wtirkers (H-2B), and 
intracompany transferees (L-1 and L-2), as well as certain employment-based 
immigrant petitions. 

Establishing Premium Processing Service for Employment-Based Petitions 
and Applications; interim Rule, 66 Fed. Reg. 29682, 29683 (June 1, 2001). 
GAO Report, “Immigration Benefits: Consistent Adherence to DHS’s 
Acquisition Policy Could Help Improve Transformation Program Outcomes,” 
GAO-12-66 (Nov, 22,2011); https://www.gao.gov/assets/590/586461-html 
(accessed May 22, 2017). 
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and further exacerbate backlogs*^”*^ Noting that the 2016 
fee increase is not expected to generate sufficient revenue 
to support its staffing needs, USCIS plans to partially 
address its staffing shortfall by seeking approval from 
Congress to use premium proeessing fee revenue to fund 
additional adjudicator positions. 

While the agency continues to raise fees, it has been unable 
to reduce or even maintain processing times. It remains 
to be seen if, without appropriated funding, USCIS can 
make a meaningful impact on its growing backlog by 
relying solely on increased user fees. The Ombudsman will 
continue to hold USCIS accountable for its commitments 
made as a part of fee increases by monitoring processing 
times, and identifying and recommending ways to 
minimize the impacts of adjudication delays. 

The Continuing Challenge 
of Transformation 

Responsible USCIS Offices: Transformation Delivery 
Division; Office of Information Technology 

Key Facts and Findings 

■ USCIS is in the midst of a troubled, years-long 
modernization effort, referred to as “Transformation,’' 
to move from paper-based to electronic filing, 
adjudication, and case management across 
approximately 90 immigration benefit product lines. 

■ After more than 10 years of work, at the end of 2016, 
USCIS stakeholders were only able to consistcnly 
file online for two immigration benefits via ELIS, the 
Transformation platfomi. 

■ Internal use of ELIS did advance with USCIS now 
adjudicating five fonns through ELIS by the end 
of 2016. 

■ Despite substantial planning and training, USCIS’ 
major internal launch of Form N-400 in ELIS 


U.S. Department of Justice, Office of the Inspector General, “Immigration 
and Naturalization Service's Premium Processing Program;'OIG 03-14 at 
19 (Feb. 2003); https://oig.justice.gov/reports/INS/a0314/final, pdf (accessed 
Mar. 23, 2017) (explaining that “premium cases further prolong[] processing 
times for routine cases because staffing and resources must be pulled from the 
general adjudication areas to meet the demands of Premiuin Processing”), 

In format ion provided by U S Cl S {Apr. 5,2017). 


experienced significant technical problems that forced 
the agency to temporarily halt ELIS naturalization 
adjudications and delayed the launch of other 
product lines, 

■ The slow development of Transformation 
and challenges in ELIS operations are being 
closely scrutinized by the OIG, the Government 
Accountability Office (GAO), Congress, and the 
media. Both the OIG and GAO reviewed the program 
in 2016 and expressed concern with the progress 
and problems that continue to plague the project. 
Transformation has been identified by the GAO as one 
of ten high-risk federal investments. 

Background 

Since 2006, USCIS has expended significant time, 
money, and effort to replace its paper-based systems with 
electronic filing, receipting, handling, adjudication, and 
storage of the millions of petitions and applications it 
receives annually.^When fully implemented, the agency 
expects the $3.1 billion Transformation project to improve 
service, operational efficiency, and security.^However, 
the decade-long effort to accomplish this initiative has 
thus far yielded minimal positive impact to applicants, 
who can now fully perform just two functions online in 
ELIS, accounting for less than ten percent of the agency’s 
workload: filing Fonii 1-90, Application to Replace 
Permanent Resident Card, and paying the Immigrant 
Fee associated with entry and LPR card production after 
consular processing.^During 2016, the Ombudsman 
received 2,263 case assistance requests involving ELIS- 
processed filings that stakeholders reported they were 
unable to resolve with the agency. 


Transformation is expected to integrate all filing, managing, and adjudication 
functions. This includes hosting supporting evidence, conducting background 
checks and fraud or risk investigations, transmitting notice, and updating 
systems with final adjudication decisions in an electronic environment. ELIS 
systems are distinct from the earlier system of electronic filing, which only 
provided for initial form filings and payments on-line but required the separate 
submission of any supporting evidence by mail. 

“Immigration Benefits Vetting: Examining Critical Weaknesses in USCIS 
Systems,” before the Subcommittee on Oversight and Management Efficiency 
oj the U.S. House Homeland Security Committee, 2017, 115tli Cong, 1st 
Sess., 1-2 (Mar 16, 2017) (written statement of Lori Scialabba, Acting USCIS 
Director): http://docs.house.gov/meetings/HM/HM09/20170316/105629/ 
HHRG-1 l5-HM09-Wstate-ScialabbaL-20170316.pdf (accessed May 
15, 2017). 

OIG Audit, “USCIS Automation of Immigration Benefits Processing Remains 
Ineffective,” OIG-16-48 (Mar, 9,2016); https://www,oig.dhs.gov/assets/ 
Mgmt/2016/OIG-16-48-Mar 16.pdf (accessed May 10, 2017). 
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Transformation Timeline. USCIS previously committed 
to complete the Transformation project by 2013; that 
date was then extended to 2016, and is now slated 
for March 2019.^'^ After planned rollouts did not 
meet their designated milestones in 2016, and USCIS 
imposed a “strategic pause’’ on form and case processing 
development,^^it is likely the Transformation completion 
date will be postponed again. In Congressional testimony 
in early 2017, the DHS Inspector General observed, “[w]e 
do not have confidence in USCIS’ estimates for completion, 
given past experience,”^’^ 

ELIS in 2016: Several Milestones, Many Challenges. 
USCIS made progress in Transformation in 2016, The 
forms being adjudicated in ELIS as of January 2017 are: 

■ Form 1-90, Application to Replace Permanent 
Resident Card 

■ Submission/processing of the Immigrant Fee 

■ Form 1 -821, pplica tion for Ternporary^ 

Protected Status 

■ F onn 1 - 821D, Consideration of Deferred A ction for 
Childhood Arrivals 

■ Fonn N-400, Application for Naturalization 

■ Fonn N-336, Request for Hearing on a Decision in 
Naturalization Proceedings 

■ Form N-565, Application for Replacement 
Naturalization/Citizenship Documenf^^ 

ELIS platform functionality now includes internal case 
processing and management functions such as the ability to 
schedule biometric appointments and interviews, interface 
with external systems for background checks, manage 


M at 8 (*^USCIS estimates that it will take three more years—over four years 
longer than estimated—and an additional SI billion to automate all benefit 
types as expected”). 

In format ion provided by U S Cl S {Apr. 19,2017). 

See generally “Immigration Benefits Vetting: Examining Critical 
Weaknesses in USCIS Systems” before the Subcommittee on Oversight and 
Management Efficiency of the U.S. House Homeland Security Committee, 
2017, 115*^ Cong. I'' Sess, (Mar, 16, 2017) (written statement of John 
Roth, DH S In spector Gen eral); http; //doc s .house .gov/m eet i ngs/H M/ 
HM09/20170316/105629/HHRG-115-HM09-Wstate-RothJ*20170316.pdf 
(accessed May 15, 2017). 

Information provided by USCIS (Apr. 19, 2017). The N-565 is being 
processed in ELIS "in a limited manner.” 


scanned documents and case evidence, and produce 
LPR cards.^'^ 

At the same time, with the expansion of ELIS in 2016, new 
challenges emerged. The rollout of the N-400, a major 
undertaking for the agency, was fraught with technical and 
logistical difficulties* At the end of 2016, USCIS placed 
development of all other product lines in what is described 
as a “strategie pause” to conduct technical remediation and 
rc-align project management milcstoncs.^^^ 

During 2016, USCIS began adjudicating (but not accepting 
online) Form 1-^21 Application for Temporary Protected 
Status, and Form 1-82 ID, Consideration of Deferred 
Action for Childhood Arrivals Applicants continued to 

mail paper forms, which the agency scanned into ELIS. 
However, as with other product lines in ELIS, USCIS 
did not inform the affected community or their legal 
representatives that it would use ELTS to adjudicate these 
filings* They learned their applications were entered into 
ELIS by USCIS when they were provided receipt numbers 
that began with “lOE” (Integrated Operating Environment). 
Both fonns suffered data coordination challenges, which 
led to delays in issuance of associated EADs* 

Also in 2016, USCIS began adjudicating naturalization 
applications in ELIS, a new level of fonn complexity 
and processing for the agency, which required significant 
training and an adjustment period*^^^ The initial 
implementation—done at a time of increasing N-400 
receipts—revealed sluggish system performance and 
frequent outages. Paper files were still being used by 
adjudicators alongside ELIS during interviews as they 
became accustomed to the new processes and as a back¬ 
up to the frequent outages. Redundancies in personnel 
and costs, as well as problems with security vetting, 
mounted before the agency stopped scanning new paper 
N-400 applications into ELIS* At the end of 2016, more 
than 185,000 naturalization applications were pending 


^^ Ijiforoiatioji provid ed by U SCI S (Apr. 19, 2017). 

M 

GAO Report, “Immigration Benefits System: Significant Risks in USCIS’ 
Efforts to Develop its Adjudication and CaseManageTiient System," GAO-17- 
486T (Mar. 16,2017); littps://www,gao,gov/products/GAO-17^86T (accessed 
May 17, 2017); information provided by USCIS (May 2016). 

For a Jiiore complete discussion of the rollout of Eorm N-400 in ELIS, see 
“The Perfect Storm: Fee Increases, Call to Citizenship, and ELIS," infra 
at 9-14, 
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adjudication in ELIS.^^' Widespread electronic filing for 
Form N-400 has been delayed indefinitely. 

The scheduled implementation of three additional fomis 
in ELIS was also halted due to system glitches and 
development delays. These glitches included network 
outages, internal data-merging errors, and printing delays, 
errors, and duplications. Fonii 1-485, Application to 
Register Permanent Residence or Adjust Status, Form 
N-600, Application for Certificate of Citizenship, and the 
militaiy naturalization portal rollouts were delayed past their 
original 2016 implementation milestones; USCIS does not 
currently have a timeline for the integration of these forms 
into ELIS* 


Request for Case Assistance 

An individual who filed Form 1-82 ID and an application 
for employment authorization in May 2016 was issued a 
new EAD in October 2016, but did not receive a decision 
on the underlying I-821D filing. The lack of an approval 
notice is significant, as it serves as the only evidence of 
approval of Deferred Action for Childhood Arrivals (DACA). 
The individual called the USCIS call center several times 
for assistance without success before contacting the 
Ombudsman. Upon review, the Ombudsman determined 
that the applicants A-file had been sent to storage at the 
National Records Center without issuance of a decision on 
the I-821D* USCIS headquarters assisted in resolving this 
case, noting that ELIS was experiencing systemic problems 
in generating Forms 1-797, Notice of Decision. Within two 
weeks of the Ombudsman's inquiry, the applicant received 
the approval notice. 


ELIS Immigrant Fee Processing, In prior Annual 
Reports, the Ombudsman reviewed problems with payment 
of the Immigrant Fee via ELIS, including extended 
processing times, administrative errors, and card delivery 
problcms.^^^ In 2016, the agency refined online stakeholder 
aecounts for new immigrants paying the Immigrant Fee so 


*iimnigration Benefits Vetting: Examining Critical Weaknesses in USCIS 
Systems” hefoi^ the Subcoitimittee on Oversight and Manageitient Efficiency 
U,S, House Homeland Security Committee, 2017, 115'^ Cong., 1st Sess. 
(Mar. 16, 2017) (statement of John Roth, DHS Inspector General); http:// 
docshouse.gov/meetmgs/HM/HM09/20l70316/105629/HHRG-115-HM09- 
Wstate-RothJ-20170316.pdf (accessed May 10, 2017). 

Ombudsman Annual Reports, 2016, pp, 41^2, and 2015, pp. 8^^88. 


they may track their progress.^^^ The agency also started 
using an online identity verification process to remotely 
validate an applicant's identity* 

Stakeholder Engagement, Stakeholders have experienced 
frustrations with ELIS-processed applications and petitions, 
as well as a lack of stakeholder engagement. While USCIS 
created a help desk within its National Customer Service 
Center to serve electronic filers, it is only able to assist with 
technical filing issues.Applicants being introduced to 
ELIS filings complained they did not receive meaningful 
assistance with ELIS processing problems through service 
requests, many of which were closed without resolution. 
After months of delays and confusion about who could 
assist with DACA processing issues, for example, 
applicants often sought assistance from the Ombudsman. 

Oversight of ELIS, As of January 2017, the OTG 
has issued six full reports and one management 
communication to USCIS expressing specific concerns 
with Transformation.^^^ The GAO has issued six audit 


USCIS Webpage, “File Online,” https ://\v\v\v.ii sc is. gov/file-on line (accessed 
Apr. 1,2017). 

Infomnation provided by USCIS (Ocf 13* 2016). 

USCIS Webpage, “Experiencing Technical Difficulty with Electronic 
Immigration System (ELIS),” https://www.uscis.gov/sites/defaiilt/files/USCIS/ 
Aboiit%20Us/Electronic%20Reading%20Room/Customer%20Service%20 
Reference%20Guide/ELlS_Technical_Dif!iciilty.pdf (accessed June 22, 2017). 
OIG, “Management Alert—U.S. Citizenship and Immigration Services" Use 
of the Electronic Imunigration System for Naturalization Benefits Processing,” 
OIG-17-26-MA (Jan, 19,2017); https://www.oig.dhs.gov/sitesi/default' 
files/assets/2017/OIG-17-26-MA.pdf (accessed May 22, 2017); “USCIS 
Automation of Immigration Benefits Processing Remains Ineffective,” 

OIG 16-48 (Mar. 9, 2016); https://www.oig.dhs.gov/assets/Mgjnt/2016/ 
OIG-l6-48-Marl6.pdf (accessed May 1. 2017); “USCIS Infonnation 
Technology Manageitient Processes and Challenges,” OIG-14-112 (July 
3, 2014); https://www,oig,dhs,gOv/assets/Mgmt/20l4/01G_14-l 12_Jijll4. 
pdf (accessed June 22, 2017); “U.S. Citizenship and Immigration Services" 
Progress in Transformation,” OlG-12-12 (Nov. 2011); “U.S. Citizenship and 
Immigration Services" Progress in Modernizing Information Technology,” 
OIG-09-90 (July 13, 2009); https://w"H^w.oig.dhs.gov/assets/Mgmt/OIG_09- 
90_Jul09.pdf (accessed June 22, 2017); “U.S. Citizenship and Immigration 
Seivices’ Progress in Modernizing Information Technology*"" OIG-07-11 
(Nov. 30, 2006); https://ww'w.oig.dhs.gov/assets/Mgmt/OIG_07-l l_Nov06. 
pdf (accessed June 22, 2017); “USCIS Faces Challenges in Modernizing 
Technology,"" OlG^05-41 (Sep. 2005): https://www.oig.dhs.gov/assets/Mgmt/ 
OIG_05-41_Sep05.pdf (accessed June 22, 2017). 
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reports regarding Transformation as well, the latest in 
March 2017.'"^ 

In July 2016, the GAO released findings that 
Transfomiation continued to suffer management and 
development challenges hindering its performance2^^ 

These findings were the latest conclusions in a series 
of studies, at least six reports, and 30 recommendations 
issued since 2006 concerning Transformation management, 
acquisitions, development, and operations. As of March, 
2017, the GAO found that USCIS had “fully addressed" 

17 out of their 30 recommendations and that 13 remained 
open.^^^^ One completed task included overhauling 
Transformation management by eliminating the Office 
of Transformation Coordination and moving the newly 
designated Transformation Delivery Division under the 
USCIS Office of Information Technology*^^^ 


GAO Report,, ^’IniTiiigratioo Benefits System; Significant Risks in USCIS’ 
Efforts to Develop its Adjudication and Case Management System,” GAO-17- 
486T (Mar 16, 2017); https://www.gao.gov/prodiictsyGAO-l7-486T (accessed 
May 17, 2017); GAO Report, *‘lmjnigration Benefits Systein: U.S. Citizenship 
and Immigration Services Can Improve Prograin Management,” GAO-16- 
467 (JuL 7, 2016); http:.7www,gao.gov/assets/680/678266,pdf (accessed May 

10.2017) ; GAO Report, ^^Immigration Benefits System: Better Infomned 
Decision Making Needed on Transformation Program,” GAO-15-415 (pub. 
May 2015, released June 2015); https://www,gao.gov/products/GAO-15-415 
(accessed May 17, 2017); GAO Report, “Immigration Benefits: Consistent 
Adherence to DHS"s Acquisition Policy Could Help Improve Transformation 
Program Outcomes,” GAO-12-66 (Nov. 22, 2011); http;//www.gao,gov/ 
products/GAO-12-66 (accessed May 17* 2017); GAO Report, “USCIS 
Transformation; Improvements to Performance, Human Capital, and 
Information Technology Management Needed as Modernization Proceeds,” 
GAO-07-1013R (July 17, 2007); http://\\^ w.gao.gov/products/GAO-07- 
1013R (accessed May 17, 2017); GAO Report, “Information Technology: 
Near-Temi Effort to Automate Paper-Based Immigration Files Needs Planning 
Improvements,” GAO-06-375 (Mar. 31, 2006); http:..7wwvv.gao.gov/prodiJCts/ 
GAO-06-375 (accessed June 23,2017). 

See generally GAO, “Immigration Benefits System: U.S. Citizenship and 
Immigration Services Can Improve Program Management,” GAO-16-467 
(July 7, 2016); http://\v\v\v.gao.gov/assets/680/678266. pdf (accessed May 

10.2017) , 

“Immigration Benefits System; Significant Risks in USCIS’ Efforts to 
Develop its Adjudication and Case Management System ” before the 
Subcommittee on Oversight and Management Efficiency qf the U.S. 

House Homeland Security Committee, 115th Cong. 1st Sess. 2 (Mar. 

16, 2017) (statement of Carol C. Harris, GAO Director Information 
Technology Acquisition Issues); http;.'/docs.house.gov/meetings/HM/ 
HM09/20170316/105629/HHRG-l 15-HM09-Wstate-HanisC-20170316.pdf 
(accessed May 10, 2017). 

3io “Immigration Benefits Vetting; Examining Critical Weaknesses in USCIS 
Systems,” before the Subcommittee on Ov ersight and Management Efficiency 
of the U.S. House Homeland Security Committee, 2017, 115th Cong. 1st 
Sess, 1 (Mar. 16, 2017) (written statement of Lori Scialabba, Acting USCIS 
Director); http://docs.house,gOv/n(ieetings/HM/HM09/20l 70316/105629/ 
HHRG-115-HM09-Wstate-ScialabbaL-20l 70316.pdf (accessed May 15, 
2017); and information provided by USCIS (Apr. 12, 2017). 


In November 2016, the OIG issued additional findings 
on system challenges, both from a customer service and 
a security standpoint,^^^ The OIG found that 19,001 LPR 
cards had been issued with incorrect information, including 
some being sent to incorrect addresses. Most of these 
errors were identified as being the result of “design and 
functionality problems in ELIS,"^^^ The OIG referenced 
specifically ELIS functionality or legacy data migration 
problems that allowed 750 duplicate LPR cards to be issued 
in 2016 alone7‘^^ The OIG concluded that “USCIS efforts 
to address the errors have been inadequateUSCIS 
has had no choice but to turn to technology workarounds, 
including modernization of its antiquated, DOS-based 
CLAIMS 3 system to ensure that legacy systems are 
“maintainable and supportable" for up to 10 years7^^ 

Use of Local Systems for Temporaty Fixes. Among the 
many benefits intended to be delivered by Transfomiation 
were efficiencies from the heightened coordination of 
infomiation and business processes. The delays that 
continue in the initiative have hampered the agency in 
realizing these benefits. As the GAO recently noted, the 
program's “delays in delivering system functionality have 
limited USCIS’ ability to realize its planned cost savings 
and operational improvements.'’^^^ In particular, systems 
and databases within the agency experienced integration 
issues, requiring adjudicators to continue to employ old 
methods and keep legacy systems online,^^^ 

The delays and challenges of Transformation and, in 
particular with ELIS, have led some USCIS offices to search 
for temporary fixes. Increasingly, USCIS components 
are seeking to resolve issues through the use of local and 
potentially incompatible systems, and purchasing “off-the- 
shelf’ solutions for infomiation management^^^ Many 
offices arc using interim systems to manage correspondence 


OIG Audit, “Better Safeguards are Needed in USCIS Green Card Issuance," 
OIG-17-11 at 5 (Nov, 16, 2016); tittps://www.oig.dbs.gov/assets/Mgint/2017/ 
OIG-17-11 -Nov 16,pdf (accessed May 10,2017). 

Id 

Id at 8. 

Id. at 5. 

335 USCIS noted that this expense “is not part of the agency's overall 

Transfomiation effort. The CLAIMS 3 iriodemization is being undertaken 
now to assure that the system remains available to USCIS for case 
management purposes over the next 5 to 10 years.” Information provided by 
USCIS (Apr. 12, 2017). 

GAO, “Immigration Benefits System: Significant Risks in USCIS' Efforts 
to Develop its Adjudication and Case Management System,” supra note 327 
at 10. 

Id 

Information provided by USCIS (Mar. 16, 2017). 
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and applicant inquiries*^^^ These are not permanent 
solutions because they do not interface with other USCIS 
systems as envisioned by Transformation. 

Ongoing Concerns 

Transformation remains hampered by process re¬ 
engineering, security concerns, and increasing internal 
and external frustration with communication and problem 
resolution. Implementation in 2016 revealed significant 
problems with the adjudication of both simple and complex 
form types, gaps in service for cases received electronically, 
and a lack of outreach to the affected community. Despite 
these significant challenges, ELIS holds substantial 
potential for adjudicators and applicants alike. 

To improve ELIS system rollouts and usability, USCIS 
should continue to include, and expand the participation 
of, line adjudicators and local office managers in case 
management process development. USCIS also needs to 
engage more with external stakeholders. Testing should 
be expanded to provide stakeholders the opportunity 
to experience the electronic filing environment, and to 
enable the agency to properly identify and correct issues 
in real time and across the spectrum of user capability. 

In addition, engaging directly with private-sector 
representatives who develop and use case management 
software will help ensure usability and process integrity. 

The Ombudsman will continue to monitor Transformation 
impacts on immigration benefits processing. 

USCIS Processing Times: 
Improved Accuracy Needed 

Responsible USCIS Offices: Office of Performance 
and Quality; Customer Service and Pubiic 
Engagement Directorate 


■ Posted processing times have cascading impacts. 

They dictate when a stakeholder can submit a service 
request for a case that is outside of processing times 
through the USCIS National Customer Service 
Center (NCSC), 

■ Lack of transparency in processing times diminishes 
trust in the agency and hinders stakeholders’ ability to 
make informed decisions impacting their professional 
and personal lives. 

■ Processing times arc fundamental to holding USCIS 
accountable for timely services, yet currently 
posted processing times do not include the agency’s 
processing time goals. 

Background 

For many years, the Ombudsman has urged USCIS to 
explore new ways to improve its calculation of case 
processing USCIS has acknowledged that its 

methods of calculating and posting processing times 
need improvement, and is working to implement a new 
methodology that will enable the agency to display 
processing time data that is more accurate and timely. 

The processing times that USCIS posts publicly arc used 
for multiple purposes. For individuals and employers, 
processing times arc an essential tool for planning their 
futures. For USCIS, these processing times dictate, among 
other things, when an applicant or petitioner can inquire 
about a pending case.^"^^ In addition, the Ombudsman asks 
individuals and employers to wait 60 days past the posted 
processing time before seeking case assistance, absent 
emergency circumstances. 

On January 5, 2017, USCIS announced that it would post 
processing times using a specific date format rather than 
reporting weeks or months. The agency stated that this is 
the “first step in providing processing times that are timelier 


Key Facts and Findings 

■ USCIS posts processing times to set the public’s 
expectations regarding how long the agency is taking 
to adjudicate immigration applications and petitions. 
However, USCIS’ current approach to reporting 
processing times often does not accurately convey the 
actual time it is likely to take to adjudicate cases, 

M 

See USCIS Webpage, ''USCIS Processing Time Information;'' https://egov. 

nscis.gov/cris/processTimesDisplaylnit.do (accessed Mar 7, 2017). 


Onnbudinifian’s Annual Report 2016, pp. 31-35; Ombudsnnari’s Annual Report 
2015. pp. 84-86; Ombudsman's Annual Report 2014, pp. 48-51, 

U.S. Citizenship and Immigration Services Fee Schedule: Final Rule (2016 
Fee Rule), 81 Fed Reg. 73292, 73308 (Oct 24, 2016); see also USCIS 2015 
Annual Report Response, p. 40 (June 30, 2016). 

See USCIS Webpage, “Outside Nonnal Plc^cess^ng Time;" https://egov,uscis, 
go v/e-reque St/di spl ayON PTForm .do?entry Poin t=i ni t&sro PageType=t>npt 
(accessed May 11,2017) ("For most applications, yon can send [USCIS] an 
inquiry if your case has been pending longer than the processing time posted 
on our website"). In Fiscal Year 2016, USCIS received 349,181 Service 
Request Management Tool (SRMT) inquiries related to cases pending outside 
nonnal processing times. Information provided by USCIS (Mar 24, 2017). 
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Thanks and I do appreciate your 
response to my request for help. What 
you do is always give any petitioner like 
me a hope when we need it. 99 

and easier to understand.On February 15, 2017, USCIS 
held a public engagement on processing times, seeking 
feedback from its stakeholders both during and after this 
call on how to improve processing time accuracy, clarity, 
and transparency^"^'^ 

USCTS calculates processing times using the number of 
active pending cases in the responsible office against the 
monthly completion rate^"^^ Prior to adopting its new 
processing time format, USCIS displayed charts with the 
processing time goal (e*g*, 5 months for N-400, Application 
for NattiralizaUofr'^^) if the field office or service center was 
meeting the processing time goal.^"*^ If the office had fallen 
behind its processing time goal, the chart listed “the actual 
receipt date of the application or petition currently being 
processed"" in the respective office or service center.^"*^ 

Although RFEs and NOIDs arc removed from the active 
pending case total, the posted processing times do not 
include the extra time this adds to processing.^^"^ USCIS 
also does not factor in processing time delays on account of 
file transfers. Stakeholders have been advised to reference 


USCIS email to stakeholders, “USCIS Now Uses Specific Dates to Show 
Case Piocessing Times"" (Jan. 5, 2017). 

USCTS ennai] to stakeholders, “USCIS InvitatioTi: Online Processing Times, 
02/15/2017.” (sent Feb. 9, 2017); al.^o ' USCTS Online Processing Times 
Feedback Questionnaire” (Feb. 15, 2017); https://content.govdelivery.com/ 
attachjiients/USDHSClSIN VlTU/2017/02/15/file_attachments/771487/Pr 
ocessing%2BTiines%2 B Questions%2 B -%2 B Feb%2 B2017. pdf (accessed 
Mar 7, 2017); 'USCIS Idea Community, Promoting Change through Online 
Collaboration” (Feb, 2,2017); https://www,uscis.gov/outreach/uscis-idea- 
community (accessed May 11,2017). 

Ombudsman's Annual Report 2015, pp. 84 86; information provided by 
USCIS (Apr. 1U2017). 

Adjustment of the Immigration and Naturalization Benefit Application and 
Petition Fee Schedule: Final Rule, 72 Fed. Reg. 29851, 29858-59 (May 
30, 2007), 

Ombudsman Teleconference, “Processing Times” (Apr. 27^ 2016); https:// 
WWW. dhs.gov/uscis-processing=times-teleconference-recap#(accessedMar. 
7, 2017). 

M 

Cases that cannot be adjudicated due to reasons beyond USCIS" control are 
deducted from the active pending case total. This includes cases pending a 
response to an RFE or Notice of Intent to Deny, naturalization applications 
pending re-examination, applications impacted by visa retrogression, and 
petitions where a visa is not immediately available. Cases pending FBI name 
checks are included within the active pending case total. See Ombudsman 
Teleconference, “Processing Times,"" supra note 348. 
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the posted processing times for the office to which their 
files have been transferred^^^ 

As of January 4, 2017, USCIS posts all processing times 
using a specific date fomiat rather than weeks or months*^^^^ 
For form types outside of the processing time goals, the 
chart continues to reflect the receipt date of the most recent 
case that the office completed at the time of reporting. If a 
field office or service center is meeting the processing time 
goal, the specific date posted now reflects that processing 
time goal in a date format (for N-400 applications, the date 
displayed on the processing time chart will be 5 months 
prior to the reporting date). See Figure 5.2, Sample Curretrt 
USCIS Processing Chart, Annotated. 

If the date posted falls after the date listed on the receipt 
notice, the application or petition is outside of the posted 
processing time, USCIS states that applicants should 
expect agency action (e,g,, issuance of a decision, interview 
notice, RFE, etc,) within 30 days from the date their cases 
fall outside of the posted processing times. 

While the new approach to posting processing times is an 
improvement, the revised processing times do not provide 
clarity into how the agency processes certain filings, 
such as concurrent filings and oversubscribed visas. For 
example, when Form 1-140, Immigrant Petition for Alien 
Worker^ is filed concurrently with Form 1-485, Application 
to Register Permanent Residence or Adjust Status^ the 
processing time for each form type must be combined 
to calculate the true anticipated processing time.^^"^ In 
contrast, stakeholders who file Form 1-130, Petition for 
Alien Relative, concurrently with Form 1-485 are not 
subject to aggregate processing times. The processing 
time for concurrently filed Forms 1-130 and 1-485 is 
reflected by the posted processing time for the 1-485 at the 
respective field office.^^^ For Form 1-918, Petition for U 
Nonimmigrant Status, the posted processing time does not 
reflect the time it takes for completion of the adjudication; 
rather, these dates reflect the time it takes to place sclf- 
petitioners on the waiting list for U visas. 

USCIS indicated that it is considering various methods 
for revamping the methodology for calculating and 


See Ombudsinan Teleconference, “Processing Times,” supra note 348. 

USCIS email to stakeholders, “USCIS Now Uses Specific Dates to Show 
Case Processing Times," supra note 344. 

Id, 

Onnbudsnnau Teleconference, “Processing Times,” supra note 348; see also 
Ombudsman’s Annual Report 2015, pp. 85 86. 

Informatioji provided by USCIS (Apr. 11, 2017). 

See 8 CFR § 214.14(d)(2); also “U Visa Backlogs” in this Report supra at 
42^5; infonnation provided by USCIS (May 9, 2017). 
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Figure 5.2; Sample Current USCI5 Processing Charts Annotated 

Field Office Processing Dates as of: January 31,2017 

The chart reflects processing times this Field Office reported as ofJanuaryfSF 20! 7. 


r 

L 


FORM 

FORM NAME 

PROCESSING CASES 4 



AS OF DATE 1 

I-140 

Immigrant Petition 
for Alien Worker 

JUNE 2, 2016 • 




Application to 
Register Perm 
Residence or t 
Adjust Status 


1-485 Rsfiister Permanent july 2,2016 
Residence or to 


o 


1-130 


N-400 


Petition for 
Alien Relative 

Application for 
Naturalization 


AUGUST 9, 2016 


AUGUST 31, 2016 


Last Updated: March 14, 2017 •— 


o 


o 


When Form 1-140 is filed concurrently with 
Form 1-485, the processing time for each 
form must be combined. The chart reflects 
that this office is taking 7 months to 
process Form 1-140, and 8 months to process 
Form 1-485. Accordingly, the processing 
time for a concurrently filed I-140/MS5 
is 15 months. 


When Form 1-130 is filed concurrently with 
Form 1-485, the filing is subject to the 1-485 
processing time. The chart reflects that this 
office is taking S months to process Form MSS. 
Therefore the processing time for both the 
1-130 and the 1-485 is 8 months. 


o 


o 


As of January 4, 2017, U5CIS posts 
all processing times using a specific 
date format. 


This office is not meeting the 
4-month processing time goal for 
Form 1-140. June 2, 2016 reflects 
the filing date of the last case 
the office completed. 


If your Form M85 receipt date is 
July 1, 2016, or earlier, your case is 
outside of USCIS processing times, 
and you should expect to hear from 
USCIS within 30 days. You may also 
submit an inquiry to USCIS. 


If an RFE was issued in connection 
with your case, this date does not 
take into consideration the time 
expended responding to the RFE, 


This date is 5 months prior to the 
January 31, 2017 reporting date. 
As such, this field office is meeting 
the N-400 processing time goal. 


This chart was last updated on 
March 14, 2017 using data reported 
on January 31, 2017. USCIS typically 
takes 45 days to receive, review, and 
post processing times. 


Source: USCIS Webpa^/USClS Processing Time [inforination''{March 14,2017) 
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posting processing time information. In its response to the 
Ombudsman’s 2015 Annual Report, USCIS stated it was 
working toward developing statistically-based methods for 
calculating processing times to account for deviations, and 
the intended outcome was to provide the filing community 
with a time range for the processing of their fomis.^^^ 
USCIS echoed this in its 2016 Fee Rule, indicating that it 
was considering publishing processing times using a range 
rather than a specific date.^^^® In February 2017, USCIS 
requested feedback from stakeholders concerning the 
following ways it is considering presenting case processing 
times: (1) time to complete a specific percentage of cases; 
(2) time range for completing most cases; and (3) average 
time to complete a case2^^ 

USCIS is also attempting to change the way it gathers 
processing time data from field offices and service 
centers. Due to the amount of time it currently takes 
USCIS to compile and process a responsible office’s 
statistics—typically 45 days—posted processing times 
arc always based on outdated data,^^® Rather than having 
these facilities self-report data, USCIS is experimenting 
with using data generated directly from case management 
systems, which will improve the timeliness and frequency 
of posting processing times on its website2^^ 

Ongoing Concerns 

USCIS has experienced substantial challenges to 
developing a more timely and accurate methodology for 
calculating processing times. Field offices and service 
centers use multiple case management systems, and older 
systems do not capture all of the data points needed to 
perform accurate calculations. Also, the USCIS Office 
of Perfonnance and Quality, tasked with calculating 
processing times, does not have access to these local 
systems, and must rely on offices to submit data2^^ 

USCIS conducts production planning, staffing analysis, and 
resource allocation through carefully tracking the receipt, 
progress, and inventory of cases, but these reports and 
data are not the same as the publicly available processing 


USCIS 2015 Annual Report Response, p, 40 (June 30, 2016). 

2016 Fee Rule. 81 Fed Reg. at 73308. 

J 59 ^'USetS Onlirie Processing Times Feedback Questionnaire,” ^mpra note 345. 
Ombudsman Teleconference. “Processing Times ” xnpra note 348. 

2016 Fee Rule, 81 Fed. Reg. at 73308; also information provided by 
USCIS (Apr. 11,2017). 

Infonnation provided by USCIS (Apr, 11, 2017). 
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time calculations.^^^ USCIS already relies upon this 
infonnation to detennine the resources necessary for the 
timely processing of petitions and applications, and should 
consider using it as part of its processing time calculations. 

More accurate and transparent processing times will assist 
in setting more realistic expectations for individuals and 
employers, preventing unnecessary customer service 
calls and requests, and measuring the agency’s success in 
meeting its processing goals. 

Mailing Issues 

Responsible USCIS Offices: Office of Intake and 
Document Production; Fieid Operations, Service 
Center Operations, and Customer Service and Public 
Engagement Directorates 

Key Facts and Findings 

■ USCIS sends millions of notices and documents by 
mail every year. Despite recent improvements to 
USCIS mailing protocols, thousands of pieces of mail 
are not received as intended, returned as undeliverable, 
or delivered to someone other than the addressee, 

■ When notices and documents do not reach their 
intended recipient, applicants and petitioners miss 
important appointments, deadlines, and documents. 
They may consequently fall out of status or be left 
without evidence of legal status or employment 
authorization—at times causing significant 
adverse consequences. 

■ Improper delivery of notices and documents creates 
security vulnerabilities, including the potential for 
misuse of secure documents such as LPR cards 

or EADs. 


See “Oversight of U.S. Citizenship and Immigration Services: Ensuring 
Agency Priorities Comply with the Law" before the Senate Committee on 
the Judiciary, Subcomniittee on IirinnigratioTi and the National Interest, 114th 
Cong. 1st Sess. 9 (Mar, 3, 2015) (joint written testimony of Joseph Moore, 
Senior Financial Official, USCIS; Donald Neufeld, Associate Director, 

Service Center Operations, USCIS; and Daniel Renaud, Associate Director, 
Field Operations, USCIS); https://www.uscis.gov/tools/resources-congress/ 
presenfafions-and-reports/oversighf-us-citizenship-and-immigration- 
serv i c es-en s uri ng-agency-pri ori ti e s-comp 1 y -1 a w-sen ate-com m i ttee-j udi ci ary- 
subcommittee-imniigration-and-nationa]-interest-niarch-2015 (accessed Mar. 
8, 2017); see also USCIS Webpage, “Workload Transfer Updates:” https:// 
www.uscis.gov/workload-transfers (“On occasion, we transfer cases between 
our five service centers in order to balance our workload and projiiote timely 
processing”) (accessed May 1, 2017). 
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■ USCIS should consider additional options for the 
delivery of notices and documents, including requiring 
a signature for secure documents, launching its 
planned “hold for pickup” pilot, and expanding use of 
pre-paid eouricr service mailing labels. 

Background 

Mailing issues continue to be a source of USCTS 
stakeholder frustration,More than half of the stakeholder 
service requests received by USCTS in FY 2016 related 
to changes of address or the delivery of notices or 
documents.^^^ USCIS reports that in FY 2016, 43,516 
LPR cards, 12,794 EADs, and 1,680 other documents v^ere 
returned by the U.S. Postal Service (USPS) to USCIS as 
undclivcrable.^^ While a total of 57,990 lost documents 
is a small percentage of the yearly volume of millions of 
documents that successfully reach their intended recipients, 
it remains a significant number. In 2016, as in previous 
years, the Ombudsman received a number of requests for 
case assistance relating to mailing issues, many involving 
claims of missing documents. 

The regulations require that USCIS deliver “by ordinary 
mail” routine “notices, decisions, and other papers” to 
the applicant’s or petitioner’s “last known address,”^^^^ In 
some cases, USCIS may deliver notices and decisions “by 
certified or registered mail, return receipt requested. 
Notably, the regulations also authorize USCIS to send 
notices and decisions, upon the stakeholder’s request, 

“by [email or by] posting the decision to the [applicant’s] 
USCIS account.”'"" 

Most non-U*S* citizens who are present in the United 
States must notify USCIS of any change of address 
within 10 days of moving*'^® Such notification can be 
accomplished by submitting Fomi AR-11, s Change 
of Address^ by mail or through the USCIS website. See 


See Ombudsman's Annual Report 2016, p. 40 and Ombudsman's Annual 
Report 2015, pp. 81-82. 

Information provided by USCTS (Mar. 24, 2017), 

Id. 

8 C.FR. ^ I03.8{a)(l)(i). 

8 QKR. § I03.8(a)(2)(iv). 

8 C.KR. § I03.8(a)(2)(v). 

INA §§ 265 and 266, 8 U.S,C. §§ 1305 and 1306; 8 CF.R, § 265. 


Figure 5.3, USCIS Change of Address Webpage.^^^ 

Filing the Fonn AR-l 1, however, does not update 
mailing addresses for any pending or recently approved 
applications or petitions* In fact, the individuals must 
submit through a separate process any updates to the 
mailing address associated with pending applications or 
petitions.Stakeholders are required to call the USCIS 
NCSC'^' or, if applicable, update their address through a 
USCIS ELIS account online.'^'* 


Figure 5.3; USCIS Change of Address Webpage 


us. Cltizenjlilp 
dJtd InunigratiDn 
Services 


What you'll need 

, leodfit M (ddl^-forpaidiag 
OHj 


Change of Address 

Haic nmd? Help lu cdsiiit tlut mxivc 
any onlioes oc docuineiits wltlHUt (klsy. Most 
applimnte widi pending aprplicatima n petitions 
BhouJd notify u Aft soon Aft poaOilA, no more 
|]un iQ dqfft after your move. 

Nott: do not fjave □ rwapt roBnbtr, ymi 

canruit yatir adtbvss oniH. 

If yon Aiv CDteftnE tbs United States an an 
icilnliiiTiirt TIM, me will tnnil Ufmi Cntd to 
ilw RwUtav ■ddma In tlm UJ. you pnivldiid at 
the time of your iininigrAnt vin Bterview or 
wfaes you me adraittad antiy ima the UnltAd 
States. If ^rao move After you. uii*e in the U.S., 
please i^date ynur addreoA. The E^oim Number 
used tef in addi^ ohAiige on ■ USCIS 
Immigrant Pee pAyniAnt is*IVF'«'' 09 ig 5 A\ 


Is this chaitge of address for an applit^tian or petitiioii currently ii 
progress? 


Sou rce: U SCIS We b page," Change of Address.” 


^ USCIS Webpage, “Change of Address I nfomiation" (Feb, 23, 2017); http :// 
www.uscis.gov/addresscbange (accessed Mar, 13, 2017). Service Requests for 
a change of address can be initiated by either calling the NCSC or completing 
a request on USCIS’ webpage at http://www:uscis.gov/addresschange. 

Service Requests are sent through USCIS’ Sendee Request Management Tool 
and routed to the USCIS offiee of jurisdiction. 

Infonnation provided by USCIS (May 8, 2017); see aiso USCIS Webpage, 
“Change of Address Information ” si^pra note 371, Service Requests for a 
change of address can be initiated by either calling the NCSC or completing a 
request on USCIS’ webpage at http://www.uscis.gov/addresschange. 

USCIS reports receiving 501,672 service requests relating to change of 
address issues in FY 2016, which represented about 34% percent of the total 
service requests received. Infonnation provided by USCIS (Mar. 24, 2017), 
Tnfomnation provided by USCIS (May 8* 2017) (explaining that “calling 
the NCSC will only update the mailing address for pending applications, 
and submitting a paper Form AR-l 1 will only update the residential address 
[to] satisfy statutory requirements); see also USCIS Webpage, “Change of 
Address;" https://egov.uscis.gov/coa/displayCOAForm.do (accessed Mar. 
13,2017). 
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USCIS considers any document or notice not returned 
by USPS as having been properly delivered, regardless 
of whether there was an address change,^^^ Therefore, it 
becomes incumbent upon the petitioner or applicant to 
obtain from USPS proof of non-receipt. Absent proof that 
the document was improperly delivered, USCIS requires 
that the applicant file a new application—with filing fee—in 
order to obtain a replacement. Applicants must then wait 
for the new application to be adjudicated, which often takes 
several months. 

Since 2011, USCIS has delivered immigration documents, 
such as LPR cards and EADs, via USPS Priority Mail 
with Delivery Confirmation,^^^ This allows stakeholders 
to obtain a tracking number from USCIS and ascertain 
delivery status via the USPS website, USPS records and 
website, however, only show delivery confirmation to a 
city, State, and zip code, and not to a specific address. 

Pre-paid Courier Service Mailing Labels. USCIS began 
accepting some pre-paid courier service mailing labels with 


Tnfonriation pixivided by USCTS in response to requests for case assistance, 
USCIS Webpage. “USCIS Improves Delivery of Immigration Documents 
through Secure Mail Initiative"* (May 2, 2011); http://w^w^w^uscis.gov/newsi/ 
uscis-i mpro ves-dcli very-imm igration-docujiients-through-secure-jiiai I - 
initiative (accessed Mar, 13, 2017). 


envelopes submitted with certain filings in late 2014.^^^ 
USCIS docs not accept pre-paid mailers for LPR cards 
or EADs, as the cards arc almost always produced at a 
different facility from the offices where the applications 
are adjudicated. However, service centers may accept 
pre-paid mailers for mailing final decisions, including 
approval notices.^^® 

^^Hold for Pickup Pilot In 2014, USCIS announced 
plans to launch a “hold for pickup"’ pilot allowing 
applicants to pick up LPR cards and EADs at their local 
U,S, Post Office.^^^ Under this pilot, USCIS would notify 
participating applicants via email that their cards are 
available for pickup. As of April 2017, USCIS did not have 
a start date for this pilot7^^ The Ombudsman encourages 
USCIS to accelerate the launch of this pilot program, 
believing it will offer a welcome opportunity for exploring 
altcraativcs to the current process. 


See USCIS Webpage, “Clarification: USCIS Custoiners Can Select Deliveiy' 
Service to Receive Certain Doeuments"" (Aug. 20, 2014); http://www.iiseis. 
gov/news/alerts/claiification-uscis-customers-can-select-delivery-ser\ice- 
receive-ceitain-documents (accessed Mar. 13,2017); USCIS Webpage, 
“USCIS Service and Office Locator; Use of a Courier Service to Receive 
Certain Notices, Decisions or Travel Documents”; https://egov.uscis.gov/ 
crisgwi/go?action=of!ices.type&OfTiceLocator.ofTice_type=SC (accessed Mar. 
13,2017). 

Infonnation provided by USCIS (Apr. 12, 2017) (noting further that pie-paid 
courier mailing labels for travel authori?;ation documents were accepted 
when adjudication of the applications and production of the documents were 
collocated, but this practice will be discontinued once production of these 
documents shifts to the production facility). 

Ombudsman "s Annua I Re port 2016, p. 40. 

Infonnation provided by USCIS (Apr. 12, 2017). 
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Address Changes in ELIS. As noted in previous reports, 
the anticipated benefits of electronic processing in ELIS, 
including the ability to maintain accurate change of 
address information, have been undcmiincd by a myriad 
of technological problems and implementation delays.^^’ 

In its March 2016 report, the OIG found that since ELIS 
was deployed in 2012, USCIS had delivered “potentially 
hundreds’" of LPR cards to the wrong addresses.^®^ The 
OIG concluded that a system limitation in ELIS prevented 
the timely updating of address changes2®^ According to the 
OIG, “[ejven in cases where customers requested address 
changes, adjudicators were unable to update the system/’^^^ 
In its November 2016 report, the OIG noted that ELIS 
“did not always accurately display address information, 
often eliminating or cutting off critical elements such as 
apartment numbers.The OIG found that the number of 
LPR cards sent to the wrong addresses had “incrementally 
increased since 2013 due in part to complex processes for 
updating addresses, ELIS limitations, and factors beyond 
the agency’s control.USCIS recently implemented a 
system correction in ELIS to enable applicants to change 
their address online and prevent the mailing of the LPR 
cards to a previous address,^®^ 


See The Continuing Challenge of Transformation” in this Report supra at 
51-55; see also 2016 Annual Report, p. 41, 

OIG Audit, “USCIS Automation of Immigration Benefits Processing Remains 
Ineffective,” OIG-16^8 at 28 (Man 9, 2016); https;//www.oig.dhs,gov/assets/ 
Mgmt/2016/OIG-16-48-Marl 6.pdf (accessed Mar. 13, 2017) (explaining 
that personnel at the Texas Serv ice Center handling the correction of the 
erroneous deliveries were reported as saying “their only option for addressing 
the problem of incorrect addresses was to manually send out notices [to the 
erroneous addresses] with instructions on how to mail the cards back, but this 
was not efFective”), also OIG Audit, “Better Safeguards Are Needed in 
USCIS Green Card Issuance,” OIG-17-11 at 4 (Nov. 16, 2016); https://www. 
oig.dhs.gov/sites/default/files/assets/2017/OIG-17-11 -Nov 16.pdf (accessed 
June 21,2017). 

OIG Audit, “USCIS Automation of Immigration Benefits Processing Remains 
Ineffective,” supra note 382 at 28. See also “The Continuing Challenge of 
Transformation” in this Report supra tif 51-55. 

M 

QiQ Audit, “Better Safeguards Are Needed in USCIS Green Card Issuance,” 
supra note 382 at 17. 

M at 15, 

“Immigration Benefits Vetting: Examining Critical Weaknesses in USCIS 
Systems,” before the Subcommittee on Oversight and Manageinent Efficiency 
of the House Committee on Homeland Security, 115th Cong. 1st Sess. 4 
(2017) (Written testimony of Lori Scialabba, Acting USCIS Director); http:// 
docs.hoiise.gOv/meetings/HM/HM09/20170316/105629/HHRG-115-HM09- 
Wstate-ScialabbaL-20170316.pdf (accessed May 10, 2017). 
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Request for Case Assistance 

An applicant contacted the Ombudsman because he did 
not receive his LPR card. Although he called the IN CSC 
to submit a change of address prior to his card being 
mailed, USCIS mailed the LPR card to his old address. 

In response to the Ombudsman's inquiry, USCIS stated 
that because USPS did not return the card to USCIS 
as undeliverable and because the address change was 
received after USCIS sent the card to production, the 
applicant would be required to file Form 1-90, App//caf/on 
to Replace Permanent Resident Card, with the required 
$540 filing fee to obtain a replacement card.^^^ This 
applicant was forced to wait months to obtain evidence of 
LPR status, and pay an additional $540 filing fee, simply 
because he sought to change his address during the 
window of time between the approval of his application 
and the mailing of his card. Additionally an LPR card with 
his personal information was issued and never returned to 
USCIS, leaving him vulnerable to identity theft and raising 
fraud and security concerns. 

Proposed Legislation to Mitigate Mailing Issues. 
Congress took up legislation in 2016 to address USCIS 
mailing issues. H.R. 4712 would have required USCIS to 
offer delivery with signature at the expense of the USCIS 
stakeholder,It passed the House on a voice vote, but 
went no further Requiring a signature for delivery would 
help ensure that secure documents are delivered to their 
rightful recipients. 

Ongoing Concerns 

Requests for case assistance regarding mailing problems 
are sometimes the result of USCIS error in entering the 
address, agency failure to timely record a change of 
address across its various systems, or technical errors 
such as incomplete addresses and mailing label printing 
errors. Regardless of the nature of the error, at times 
neither USCIS nor USPS are able to account for the 
document While USPS may return a notice or document 
as undeliverable to USCIS, it may also improperly deliver 
it, leaving USCIS with no record of a mis-delivered 
document. 

Notice and document delivery problems are exacerbated 
by USCIS change of address procedures. The submission 
of Form AR-11 docs not automatically update all USCIS 


Informatioti provided by USCIS in response to request for case assistanee. 
“ H.R, 4712, 114th Cong, 2nd Sess. 3 (2016), 
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systems where there are pending applications or petitions, 
and changes of address requests submitted by mail '‘may 
take 3 to 7 days to process/’^^^ Due to system limitations, 
USCIS is not able to change the mailing address once a eard 
or document goes into productions^' Further, there is no 
process for staff at card production facilities to verify that 
a document is being mailed to the correct address As 
such, USCIS applicants who move while a case is pending 
may wish to ask their local post office to hold their mail. 
Change of address requests should be fully incorporated 
and linked to cases in process, including even after a card or 
document goes into production. USCIS also needs to rectify 
lingering ELIS issues that prevent systems from properly 
and timely recording changes of address. 

As in years past, the Ombudsman again encourages 
USCIS to consider alternative mailing options, including 
mailing secure documents with signature required for 
delivery to allow for more accurate tracking, implementing 
electronic delivery or online posting of notices and 
decisions, implementation of the proposed pilot program, 


™ Information provided by USCTS (May 8, 2017). 

M But see OIG Audit, “Better Safeguards Are Needed in USCIS Green Card 
Issuance^ supra note 382 at 17 (noting that “[a]fter a card enters production, 
an address update can sojuetimes be accomplished during the 72-hour 
hold before printing and mailing, but only by certain individuals with the 
appropriate case access level”). 

OIG Audit, “Better Safeguards Are Needed in USCIS Green Card Issuance,” 
supra note 382 at 10 11. 


and expanded use of pre-paid couriers across offices 
and product lines 7^^ Additionally, the Ombudsman 
recommends USCIS advise the public that it will take up 
to 5 days to record a change of address; notify stakeholders 
promptly when their notices or documents arc returned 
as undeliverablc; and provide notice that the agency is 
currently unable to change mailing addresses once a card 
or document is sent to the production facility. To address 
both applicant frustration and security vulnerabilities, 
USCIS should continue to work closely with USPS to test 
improved protocols for delivering secure documents^^"* 


Ombudininan^s Annual Rep(.>rt 2016, p. 40, See also OmbudsTnan’s Annual 
Report 2015, p. 83. 

The Ombudsman is encouraged by USCIS’ concurrence in the 
recommendations of the OIG regarding its card recovery plan. The agency 
engaged in a review of processes for card recovery efforts and lessons learned 
in order to develop a Standard Operating Procedure for these elTorts. See OIG 
Audit, “Better Safeguards Are Needed in USCTS Green Card Issuance,” supra 
note 382 at 27. 
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Appendices 

Ombudsman Recommendation Retrospective: 

A Review of Ombudsman Recommendations Issued in the Last 5 Years 

In conformity with statutory requirements, the Ombudsman makes formal recommendations to the USCTS Director The 
agency has 3 months to respond in writing. This chart represents the Ombudsman’s recommendations issued since the last 
major review of recommendations in 2012, including the USCIS response and the current status. All of the Ombudsman’s 
recommendations and the USCIS responses can be found on the Office of the CIS Ombudsman's website at 
https ://www*dhs*gov/recommendations. 


Recommendation 

Date Issued: September 20,2012 

USCIS Response 

Implemented 

Active Declined Closed 

54: Ensuring a Fair and Effective Asylum Process for 
Unaccompanied Children (UACs) 

April 18,2013 



1. Accept jurisdiction of UAC cases referred by EOIR. 

Concurs in principle 

X 

X 

2. Accept jurisdiction of cases filed by children in federal 
custody under HHS. 

Concurs in principle 

X 

X 

3, Follow established UAC-specific procedures, expand 
implementation of certain best practices, and enlist 
experts for quality assurance and training. 

Concurs in principle 

X 

X 

4. Limit Headquarters review to a process that can be 
managed within 30 days. 

Concur 

Implemented through case 
consolidation at the National 
Benefits Center. 


5. Issue as soon as possible regulations regarding the 

UAC asylum process. 

Concur 

As of May 2017, regulations 
have not been issued but 
remain on the Federal 

Register Unified Agenda and 
Regulatory Plan. 

X 

Recommendation 

Date Issued: November 26,2012 

USCIS Response 

Im pie merited 

Active Declined Closed 

55; Adjudication of Applications and Petitions Under INA 
Section 204(1) 

July 8,2013 




1, Conduct rulemaking to create or designate a standard Non-concur 

form, establish a receipt protocol and describe an 
adjudication process consistent with the plain language 
of INA section 204(1). 

2. Train USCIS staff to interpret and apply properly INA Non-concur 

section 204(1) and stop regarding survivor benefit 
requests as a form of discretionary reinstatement 

3. Publish instructions for applicants and petitioners as Concur 

to the nature and extent of INA section 204(1) coverage 
and related benefit request processes. 

4, Track and monitor the processing of survivor Concur 

benefit requests, 
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X 


USCIS stated it would send x 

a reminder to officers on 
applying section 204(1) 
consistent with policy. 

X 


As of May 2017, no x 

public tracking. 




Recommendation 

Date Issued: February 28,2013 


USDIS Response 


Implemented 


Active Declined Closed 


56; Improving the Process for Removal of Conditions July 10,2013 
on Residence for Spouses and Children 

USCIS committed to: (1) extracting x 
the address from the AR-ll change 
of address information system; 

(2} updating the tracking system 
to give copies of notices to the 
petitioner and attorney of record; 

(3} providing additional guidance if 
an officer’s RFE is not clear; and (4} 
making processing improvements 
via Transformation. As of this time 
the 1-751 is not being processed via 
ELIS (Transformation). 


2, Ensure USCIS Adjudicator Field Manual (AFM) 

Chapter 25 is updated, accurate and complete, 
or create a superseding source of consolidated 
information forl-751 adjudications. 

Concur 

The Policy Manual has not yet 
been updated for family-based 
conditional permanent residents. 

3. Train USCIS staff to apply the updated AFM or 
superseding guidance with emphasis on waiver 
sta n d a rd s a n d proced u res. 

Concur 

Updates to the Policy Manual have 
yet to be finalized. 

Recommendation 

Date Issued; March 24,2014 

USCIS Response 

Implemented Active Declined Closed 

57: Employment Eli^billty for Derivatives of Conrad State 

30 Physician Program 

July 14, 2014 


1. Publish regulations that permit independently eligible 

J-2 dependents of J-1 physicians approved for a 

Conrad State 30 program waiver to change to other 
employment-authorized nonimmigrant classifications. 

Concur 

There has been no regulatory x 

movement on this issue, nor 
has it been added to the 

U n ifi ed R e gu 1 ato ry Age nd a. 

2. Issue new policy guidance clearly explaining that 

Non-concur 

X 


J-2 visa holders, who are derivative beneficiaries of 
a Conrad State 30 program waiver, may change to 
any nonimmigrant status for which they are otherwise 
qualified and eligible. 


1. Provide timely, effective and accurate notice to Partially Concur 

petitioners and their attorneys or accredited 
representatives on 1-751 receipt, processing and 
adjudication requirements and decisions. 
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Recommendation 
Date Issued: June 11,2014 


USCI5 Response 


Implemented 


Active Declined Closed 


58; Improving Quality and Consistency In Notices to 
Appear(NTAs) 

October 6,2014 



1. Provide additional guidance for HIA issuance with input 
from ICE and EOIR. 

Concur 

USCIS sought input from ICE as it x 

reviewed and updated its agency 
guidancefor NTA issuance. This 
guidance remains under DHS 
review. USCIS updated the NTA 
section of the Consolidated 

Handbook of Adjudications 

Procedures to clarify NTA 
issuance to RO. Boxes. 


2, Require USCIS attorneys to review NTAs prior to their 
issuance and provide comprehensive legal training. 

Partially Concur 

USCIS did not concur with the 
recommendation to have USCIS 
attorneys review all NTAs prior 
to issuance, but did concur on 
legal training. 

X 

3. Create a working group with representation from ICE 
and EOIR to improve tracking, information-sharing, and 
coordination of NTA issuance. 

Concur 


X 

Recommendation 

Date Issued: December 11,2015 

USCIS Response 

Implemented Active 

Declined Glased 

55: Ensuring Process Efficiency and Legal Sufficiency In 
Special Immigrant Juvenile Adjudications 

September 28,2016 



1, Centralize SIJ adjudications in a facility whose 
personnel are familiar with the sensitivities surrounding 
the adjudication of humanitarian benefits for 
vulnerable populations. 

Concur 

Starting November 1,2016, 

USCIS centralized processing 
of SIJ petitions and SlJ-based 
adjustment of status applications 
at the NBC. 

X 

2. Take into account the best interests of the child when 
applying criteria for interview waivers. 

Partially Concur 

USCiS stated that referrals for 
interviews would occur only 
when necessary to secure 
information through an in-person 
assessment and sought input 
on interview waiver criteria from 
agency components. 

X 

3. Issue final SIJ regulations that fully incorporate all 
statuto ryamendme nts. 

Partially Concur 

USCiS stated it would continue x 

the rulemaking process, and 
update the USCIS Policy Manual 
in the interim. 


4. Interpret the consent function consistently with the 
statute by according greater deference to State 
court findings. 

Non-concur 

USCIS stated it “will generally 
defer to State court orders that 
(1) have been properly issued 
under State law; and (2) include 
or are supplemented by a 
reasonable factual basis that 
establishes the court order was 
sought for relief from abuse, 
neglect abandonment or a 
similar basis under State law, 
and not solely or primarily to 
obtain an immigration benefit.” 

X 
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Recommendation 
Date Issued: June 16,2016 


USCI5 Response 


Implemented 


Active Declined Closed 


60; Parole for Eligible U Visa Principal and Derivative 
Petitioners Residing Abroad 

September 29,2016 


1. LJSCIS should afford parole to eligible U visa petitioners 
on the waiting list and qualifying derivative family 
members who reside abroad by creating a policy to 
facilitate entry into the United States while waiting for a 
visa to become available. 

Concur 

Although USCIS initially agreed x 

with this recommendation, 

as of April 11,2017, USCIS 

stated that it no longer plans 

to implement a parole process 

for principal and derivative 

petitioners residing abroad. 

2. Allow for concurrent filings of the U visa petitions and 
requests for parole. 

See#l 

X 

3. Cases should be adjudicated at the VSC to ensure 
consistent and effective adjudication. 

See #1 

X 

Recommendation 

Date Issued; December 12,2016 

USCIS Response 

Implemented Active Declined Closed 

6ir Recommendation on ttie Central American Minors 
(CAM) Refugee/Pa role Program 

Pending 

(due March 21,2017) 


1. USCIS, in coordination with DOS, should increase the 
volume of interviews and associated Refugee Access 
Verification Unit processing of CAM cases. 



2. LISCIS should permit access to counsel in 

CAM interviews. 




3. LISCIS, in coordination with DOS, should create a plain 
language, comprehensive CAM "Information Guide." 

4. USCiS, in coordination with DOS, should publish and 
regularly update CAM case processing times. 
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The Ombudsman by the Numbers 


Requests for Ombudsman Case Assistance Received by Yiear 


13.000 

12,000 

11,000 

10,000 

9.000 

8,000 

7,000 

6,000 

5.000 

4,000 



2013 


2014 


2015 


2016 


Requests for Ombudsman Case Assistance Received by Month for 2015 and 2016 



■ 2015 (9,545) ■ 2016 (11,900) 


Requests for Ombudsman Case Assistance—Submission by Category 


2015 


2016 



General form types include Form N-dOO, Form i-90, 
Form i-131, Form AR-11, Form W-600. ar^d Form G 639^ 
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Top Primary Form Types 

# 

Received 

% Increase from 
2015 

l'821D, Consideration of Deferred Action for Childhood Arrivals 

2,042 

21% 

I-765, Application for Employment Authorization 

1,832 

135% 

N-400, Application for Naturalization 

1,294 

198% 

I-130, Petition for Alien Relative 

1,103 

31% 

1-485 (Other Classification), Application to Register Permanent Residence or Adjust Status (Other Classification) 

745 

21% 

1-485 (Based on an 1-130), Application to Register Permanent Residence or Adjust Status (Family-Based) 

651 

22% 

1-485 (Based on an 1-140), Application to Register Permanent Residence or Adjust Status (Employment-Based) 

650 

14% 

1-140, Immigrant Petition for Alien Worker 

285 

18% 

1-131, Application for Travel Document 

248 

23% 

1-751, Petition to Remove the Conditions of Residence 

245 

31% 


Top Five States Where Customers Reside and the Top Five Primary Form Types 


California 


Illinois 


Requests Received: 1,987 

ElilFESMIi f£PU£LIC 

Requests Received: 774 

Top Primary Form Types: 

Count 

%0f 

Total 

Top Primary Form Types: 

/s * 

Count _ . , 

Total 

1-82 ID, Consideration of Deferred Action for 
Childhood Arrivals 

590 

30% 

1-485, Application to Register Permanent 
Residence or Adjust Status 

188 

24% 

1-485, Application to Register Permanent 



1-130, Petition for Alien Relative 

137 

18% 

Residence or Adjust Status 

289 

15% 

1-765, Application for Employment Authorization 

120 

16% 

1-765, Application for Employment Authorization 

239 

12% 

1-82ID, Consideration of Deferred Action for 



N-400, Application for Naturalization 

158 

8% 

Childhood Arrivals 

97 

13% 

1-130, Petition for Alien Relative 

109 

5% 

N-400, Application for Naturalization 

81 

10% 


Texas 

Requests Received: 1^254 1 

Top Primary Form lypes: 

Count 

% of 
Total 

1-82ID, Consideration of Deferred Action for 
Childhood Arrivals 

289 

23% 

1-485, Application to Register Permanent 
Residence or Adjust Status 

248 

20% 

N -400, Ap p 1 i cati on for N a tu ra 1 izati o n 

155 

12% 

1-765, Application for Employment Authorization 

155 

12% 

1-130, Petition for Alien Relative 

101 

8% 


Florida 



Requests Received: 607 



Top Primary Form Types: 

Count 

%of 

Total 

1-485, Application to Register Permanent 
Residence or Adjust Status 

104 

17% 

1-82ID, Consideration of Deferred Action for 
Childhood Arrivals 

83 

14% 

N-400, Application for Naturalization 

82 

14% 

1-765, Application for Employment Authorization 

79 

13% 

1-130, Petition for Alien Relative 

66 

11% 


New York 



1 Requests Received: 1^214 



Top Primary Form Types: 

Count 

%of 

Total 

1-485, Application to Register Permanent 
Residence or Adj ust Status 

264 

22% 

1-765, Application for Employment Authorization 

193 

16% 

1-130, Petition for Alien Relative 

96 

8% 

N-400, Application for Naturalization 

58 

5% 

1-82ID, Consideration of Deferred Action for 
Childhood Arrivals 

57 

5% 
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Delegation of Authorities 


Department of Homeland Security 
DHS Delegation Number: 22000 
Revision Number: 01 

Issue Date: 5/23/2016 

DELEGATION TO CITIZENSHIP 
AND IMMIGRATION SERVICES 
OMBUDSMAN 


I. Purpose 

This is a delegation of authority to the Citizenship and Immigration Services 
Ombudsman, head of an independent, impartial, and confidential Support 
Component within the Department. 


II. Delegation 


Subject to my oversight, direction and guidance, and limited to the extent 
necessary to carry out the mission of the Office of the Citizenship and 
Immigration Services Ombudsman as established by 6 U.S,C, Section 272,1 
delegate to the Citizenship and Immigration Services Ombudsman the authority 
to: 

A. Obtain access to USCIS facilities, data, documents, case management 
and other electronic systems, case files, and other information for the provision 
of assistance in case resolution, analysis of systemic issues, and development of 
recommendations regarding the administration of immigration benefits by 
USCIS. 

B. Assist individuals and employers in resolving problems with their 
immigration benefits applications and petitions by consulting directly with 
appropriate personnel in USCIS headquarters, field offices, service centers, and 
other offices, and providing impartial and independent recommendations to 
USCIS for remedial action. 

C. Enter into Memoranda of Understanding between the Ombudsman and 
federal agencies, or between the Ombudsman and other Department of 
Homeland Security Components, in addition to USCIS, to achieve the 
Ombudsman's statutory mission. 

III. Re-delegation 


This authority may be re-delegated, in writing, to an appropriate subordinate official. 


1 


Delegation # 22000 
Revision #01 
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IV. Authorities 


A. Title 6, United States Code (U.S.C.), Section 112, "Secretary; functions" 

B. Title 6, U.S.C., Section 272* “Citizenship and Immigration Services 
Ombudsman" 

V. Offices of Primary Interest 

The Office of the Citizenship and Immigration Services Ombudsman and USCIS 
have the primary interest in this delegation. 



1 Ueh Charles Johnson 
Seclwary of Homeland Security 




Date 


2 


Delegation # 22000 
Revision # 01 
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Homeland Security Act— 
Section 452—Citizenship 
and Immigration Services 
Ombudsman 

SEC.452. CITIZENSHIP AND IMMIGRATION 
SERVICES OMBUDSMAN. 

(a) IN GENERAL —Within the Department, there 
shall be a position of Citizenship and Immigration 
Services Ombudsman (in this section referred to as the 
‘Ombudsman’), The Ombudsman shall report directly 
to the Deputy Secretary. The Ombudsman shall have a 
background in customer service as \vell as immigration la\v, 

(b) FUNCTIONS— It shall be the function of 
the Ombudsman— 

1) To assist individuals and employers in resolving 
problems with the Bureau of Citizenship and 
Immigration Services; 

2) To identify areas in which individuals and employers 
have problems in dealing with the Bureau of Citizenship 
and Immigration Services; and 

3) To the extent possible, to propose changes in the 
administrative practices of the Bureau of Citizenship and 
Immigration Services to mitigate problems identified 
under paragraph (2), 

(c) ANNUAL REPORTS— 

1) OBJECTI VES —^Not later than June 30 of each calendar 
year, the Ombudsman shall report to the Committee on 
the Judiciary of the House of Representatives and the 
Senate on the objectives of the Office of the Ombudsman 
for the fiscal year beginning in such calendar year Any 
such report shall contain full and substantive analysis, in 
addition to statistical information, and— 

(A) Shall identify the recommendation the Office of the 
Ombudsman has made on improving services and 
responsiveness of the Bureau of Citizenship and 
Immigration Services; 

(B) Shall contain a summary of the most pervasive and 
serious problems encountered by individuals and 
employers, including a description of the nature of 
such problems; 
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(C) Shall contain an inventory of the items described in 
subparagraphs (A) and (B) for which action has been 
taken and the result of such action; 

(D) Shall contain an inventory of the items described in 
subparagraphs (A) and (B) for which action remains to 
be completed and the period during which each item 
has remained on such inventory; 

(E) Shall contain an inventory of the items described in 
subparagraphs (A) and (B) for which no action has been 
taken, the period during which each item has remained 
on such inventory, the reasons for the inaction, and 
shall identify any official of the Bureau of Citizenship 
and Immigration Services who is responsible for 

such inaction; 

(F) Shall contain recommendations for such administrative 
action as may be appropriate to resolve problems 
encountered by individuals and employers, including 
problems created by excessive backlogs in the 
adjudication and processing of immigration benefit 
petitions and applications; and 

(G) Shall include such other infonnation as the 
Ombudsman may deem advisable. 

2) REPORT TO BE SUBMITTED DIRECTLY— Each 
report required under this subsection shall be provided 
directly to the committees described in paragraph (1) 
without any prior comment or amendment from the 
Secretary, Deputy Secretary, Director of the Bureau 
of Citizenship and Immigration Services, or any other 
officer or employee of the Department or the Office of 
Management and Budget, 

(d) OTHER RESPONSIBILITIES— The Ombudsman— 

1) shall monitor the coverage and geographic allocation of 
local offices of the Ombudsman; 

2) shall develop guidance to be distributed to all officers 
and employees of the Bureau of Citizenship and 
Immigration Services outlining the criteria for referral of 
inquiries to local offices of the Ombudsman; 

3) shall ensure that the local telephone number for each 
local office of the Ombudsman is published and 
available to individuals and employers served by the 
office; and 

4) shall meet regularly with the Director of the Bureau of 
Citizenship and Immigration Services to identify serious 
service problems and to present recommendations 
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for such administrative action as may be appropriate 
to resolve problems encountered by individuals 
and employers. 

(e) PERSONNEL ACTIONS— 

1) IN GENERAL —The Ombudsman shall have the 
responsibility and authority— 

(A) To appoint local ombudsmen and make available at 
least 1 such ombudsman for each State; and 

(B) To evaluate and take personnel actions (including 
dismissal) with respect to any employee of any local 
office of the Ombudsman. 

2) CONSULTATION— The Ombudsman may consult 
with the appropriate supervisory personnel of the Bureau 
of Citizenship and Immigration Services in carrying out 
the Ombudsman’s responsibilities under this subsection, 

(0 RESPONSIBILITIES OF BUREAU OF 

CITIZENSHIP AND IMMIGRATION SERVICES— 

The Director of the Bureau of Citizenship and 
Immigration Services shall establish procedures 
requiring a formal response to all recommendations 
submitted to such director by the Ombudsman within 3 
months after submission to such director, 

(g) OPERATION OF LOCAL OFFICES— 

1) IN GENERAL —Each local ombudsman— 

(A) shall report to the Ombudsman or the delegate thereof; 

(B) may consult with the appropriate supervisory personnel 
of the Bureau of Citizenship and Immigration Services 
regarding the daily operation of the local office of 
such ombudsman; 


(C) shall, at the initial meeting with any individual or 
employer seeking the assistance of such local office, 
notify such individual or employer that the local offices 
of the Ombudsman operate independently of any other 
component of the Department and report directly to 
Congress through the Ombudsman; and 

(D) at the local ombudsman’s discretion, may dctcmiinc 
not to disclose to the Bureau of Citizenship and 
Immigration Services contact with, or information 
provided by, such individual or employer. 

(2) MAINTENANCE OF INDEPENDENT 

COMMUNICATIONS— Each local office of the 
Ombudsman shall maintain a phone, facsimile, and 
other means of electronic communication access, 
and a post office address, that is separate from 
those maintained by the Bureau of Citizenship and 
Immigration Services, or any component of the Bureau 
of Citizenship and Immigration Services. 
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USCIS Naturalization and Adjustment of Status Processing Times 


Average Processing Times for USCIS Field Offices for Forms N-400, Application for Naturalization 

Juty-Sep^ 2016 (P/2016 4th Quarter) ■ - months # - 5-7 months A - 7+ months 



Saint Albans VT, S,^ 


Saint Paul MN.S.Z 


Des Mom&s IA,$r3 


Columbus OH, 5-4 


I 

Chioago II, 1.3 


Pittsbuigh PA, B • 

in—X, 


Omaha NE, 4,7 


'Mount Laurol NU, 


Indianapolis IN, 5,4 


Kansas CRy MO, 5.4 


Denvief CO, S.fl • 


L^Veps NV,5.S 


Oklahoma City OK. S,3 • 


Albuquerque NM. 5.5 


TuC3bnA2/SUB, 5,5 


Dallas TX, 5J • 


El PasbTX, 6.7 


Houston TX, 6.5 


I AntonloTX, 6.4 


,WA^« 


Spokane WA, 5.5 
Soattle,WAM^t) • 

Portland OR, sk * Vbhima WA, 4.5 


San Frandsoo c4 6-4 

X. 


^ Portland ME, 5,2 
^ Manchester NH, 5.1 


lalartdNV.ftJ Boston, MA. 5.7 


San Jose CA, 6,1 • # 

Fresno CA. Sl3 


Boston W 

Albany NY, 5.8 providence I 

Ml ■« ji^^Hartfnid CT,5. 
/ Newark NJ, 

OH, 5.1 ♦ V 


Providence fil, 4.6 
.5 

Queens NY, 5.5 
New York City NY 7.2 


San Fernando Valley CA, 5.5 


Los Angles County CA. 

Los Angeles CA,4,9*^ • San Bernanjirvo CA. 5.2 

Santa Ana CA, 5,5 . 

San Diego CA, 4.3' 


Imperial CA, 5.0 


rgh NC, 4,8 
• ChalDtte prlo 


Charleston, SC, 5.4 


Honolulu Hi, 5.1 


Harlingen TXk6.S 


Phlledelphie PA, 3.5 
Baltimore MD, 6.6 
i^Wjshmgton DC, 6,6 

j^NoifolH'VA, 6,7 


# Jacksonville FL, 6,6 

• OlandoFL.5.7 
Tampa FL. 5.3 !» 


^ West Palm Beech FI, S, 1 
Hialeah Oakland ParK FL, 5.4 

Miami FL, 5.4 
Kendall FL. 5.1 


Source: Information provided by USCIS. 


Average Processing Times for USCIS Field Offices for Forms 1-485, Appficatron to Register Permanent 
Residence or Adjust Status 


Juiy-Sep. 2016 (Ff2016 4th Quarter) B" 0-5 months 5-7 months A-7+months 



Spokane WA. 


Seattle, WA, 


A Helena MT, 15.5 


Buffalo MY. 5.7, 


Saint Paul MN, 5,1 


Salt Lake City UT, 4,53 
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H CInoInnatl OH, 4,3 


ftLQuisvilleKY4J 


Albuquerque NM, S,4 
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Tucson AZ/SUB, 8,3 


Dal las TX. 
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Portland OR, AM ■ Yakima WA, 4.8 


SaciameniD CA,5,1 

] Reno IW, 24.0 

San Frandsco CA* 7.8 

X* 

San Jose CA, 3.8 A 

Ffosno CA, 4,8 

Sen Fernando Valley CA, 6,5 Las Veps NV, 7,6 

Los Angeles County CA, 8^7 
Los Angelas CA, 5.' 


Saint Albans VT, 7.7 

ME, 7.4 
Manchester MH, 5,8 

ftiv d t a Lawrence MA, 5.3 
Island NY. 3,5 % Boston MA, 6.7 

Albany NY 6.6 A • Providence Rl. 5.4 
Newark 

MAriDH.4.7 ^ Queens MY, 9.3 


L. * New York City NY 3.4 

Pi^bUigh PA, Mount Laurel MJ. 5.3 


Santa Ana CA. 7^4 


Philadelphia PA. 8.1 
iltimote MD. 7.8 
lington DC. 8.4 

• Norfolk VA, 5.9 


Imperial CA, 


Agana i 
Chariot 

3U, 6,6 

te Amalie VI, 6.0 

Christia 

mated VI, 6.0 

San Jut 

ill PR, fi.2 
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Honolulu HI, 6.5 . 


Harlingen TX, 7,0 


g |h NC, 4.4 

_ # Chartone 


• Charleston SC, 5,2 

Jacksonville FL. 4.8 
Orlando FL 6.4 


■ West Palm Beach FL, 4.8 


Hialeah FL, AAB-A Oakland Park FL, 7.5 


• Miami FL. 7.0 
Kendall FL, 5,2 


Source: Infoimation provided by USCIS. 
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How to Request Case Assistance from the Ombudsman 
Scope of Assistance Provided 


Helping Individuals and Employers Resolve Problems with USCIS 

Before asking the Ombudsman for help with an application or petition, try to resolve the issue with USCIS by: 

■ Obtaining information about the case at USCIS My Case Status at www.uscis.gov. 

■ S u b m itti ng a n e- Re q u est with U SCIS on I i n e at https ://egov. usci s. gov/e^Request. 

■ Contacting the USCIS National Customer Service Center (NCSC) for assistance at l-SOO-375-5283. 

■ Making an Info Pass appointment to speak directly with a USCIS Immigration Services Officer in a field office at wwwJnfopass.uscis.gov. 


Option 


1 


Submit an online request for 
case assistance available on 
the Ombudsman’s website at 

WWW. d h s. gov/cisom b u d sman. 


O RECOMMENDED PROCESS 


Request Assistance 

If you are unable to resolve your 
issue with USCIS, you may 
request assistance from the 
Ombudsman. Certain types of 
requests involving refugees, 
asylees, victims of violence, 
trafficking, and other crimes 
must be submitted with a 
handwritten signature for 
consent purposes. This can be 
done using Option 1 to the left 
and uploading a signed Form 
DH$-7001 to the online request 
for case assistance. 



O after receiving a request for 

CASE ASSISTANCE, THE OMBUDSMAN: 


STEP 1 

Provides a case 
submission number to 
confirm receipt. 

STEP 2 

Reviews the request for completeness, 
including signatures and a Form G-2S, 
Notice of Entry of/Appearance as 
Attorney or Accredited Representative, 
if submitted by a legal representative. 


Download a printable case 
assistance form (Form DHS-7001) 
from the Ombudsman's website 

WWW. dhs.gp v/c i sombudsin a n. 

O SUBMITASIGNEDCASEASSISTANCEFORM 
AND SUPPORTING DOCUMENTATION BY: 

Email; 

c isombudsm a n@hq.d hs.gov 

Fax: 

(202) 357-0042 

Mail: 

Office of the Citizenship and 
Immigration Services Ombudsman 
U.S. Department of 
Homeland Security 
Attention: Case Assistance 
Mail Stop 0180 
Washington, DC 20528-0180 

IndMduais submitting a request 
from outside the United States 
cannot use the oniine request 
form and must submit a hard copy 
case assistance request form. 


STEP 3 

Assesses the current status of the 
application or petition, reviews relevant 
laws and policies, and determines how 
the Ombudsman can help. 


t 


STEP 4 

Contacts USCIS field offices, 
service centers, asylum offices, 
or other USCIS offices to help 
resolve difficulties the individual 
or employer is encountering. 


STEPS 

Communicates to the 
customer the actions taken 
to help. 
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Acronyms 



AAO 

Administrative Appeals Office 

MOU 

Memorandum of Understanding 

AC21 

American Competitiveness in the 

21st Century Act 

NBC 

National Benefits Center 


NCSC 

National Customer Service Center 

ACWIA 

American Competitiveness and Workforce 
Improvement Act of 1998 

NOID 

Notice of Intent to Deny 

AFM 

Adjudicator's Field Manual 

NRC 

National Records Center 

AIT 

Advanced Individual Training 

NSC 

Nebraska Service Center 

BIA 

Board of Immigration Appeals 

NTA 

Notice to Appear 

CLAIMS 

Computer Linked Application Information 

NVC 

National Visa Center 


Management System 

OIG 

Office of Inspector General 

CSC 

California Service Center 

OPT 

Optional Practical Training 

DACA 

Deferred Action for Childhood Arrivals 

PRA 

Paperwork Reduction Act 

DEP 

Delayed Entry Program 

PSC 

Potomac Service Center 

DHS 

U.S. Department of Homeland Security 

RAID 

Refugee, Asylum, and International Operations 

DOD 

U,S, Department of Defense 

RFE 

Request for Evidence 

DDL 

U,S, Department of Labor 

SAVE 

Systematic Alien Verification for Entitlements 

DOJ 

U*S. Department of Justice 

SMI 

Secure Mail Initiative 

DOS 

U.S, Department of State 

SRMT 

Service Request Management Tool 

EAD 

Employment Authorization Document 

TPS 

Temporary Protected Status 

ELIS 

Electronic Immigration System 

TSC 

Texas Service Center 

EOIR 

Executive Office for Immigration Review 

TVPRA 

Trafficking Victims Protection 

FY 

Fiscal Year 


Reauthorization Act 

GAO 

U.S, Government Accountability Office 

UAC 

Unaccompanied Alien Children 

HSA 

Homeland Security Act 

USCIS 

U.S. Citizenship and Immigration Services 

ICE 

U.S, Immigration and Customs Enforcement 

USPS 

U.S. Postal Service 

INA 

Immigration and Nationality Act 

VAWA 

Violence Against Women Act 

INS 

Immigration and Naturalization Service 

vse 

Vermont Service Center 

MAVNI 

Military Accessions Vital to the National Interest 
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Homeland 

Security 


Citizenship and Immigration Services Ombudsman 
U.S. Department of Homeland Security 

Mail Stop 0180 
Washington, DC 20528 
Telephone: (202)357-8100 
Toll-free; 1-855-882-8100 

http;//www,dhs,gov/cisombudsman 

Send your comments to: cisombudsman@hq.dhs.gov 
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From: 

SIKMN 

(b)(6) 


mm) I 

To: 

"Wolf, Chad 

(b)(6) 


1(b)(6) 


Subject: 

RE: Press Inquiries: Separating women and children 

Date: 

2018/03/04 10:56:54 

Priority: 

Normal 

Type: 

Note 


(b)(5) 

I see Tyler’s note- 

‘Every major outlet asked about specifics on Wednesday.’ 
This is also one of the stories I asked about last week 


Kirstjen Nielsen 

Secretary of Homeland Security 


From: Wolf, Chad 

Sent: Sunday, March 04, 2018 3:42:06 PM 
To: SIKMN 
Cc: Wolf, Chad 
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Subject: Press Inquiries: Separating women and children 


Ma'am, 


FYSA - we're receiving a number of press inquiries regarding an asylum seeking Congolese 
woman and her child who have been separated and are currently in detention facilities 


in the U S. MS) 


(b)(5) 


Jonathan is currently using the following statement - 


"DHS does not currently have a policy of separating women and children. However, we retain the 
authority to do so in certain circumstances - particuiarly to protect a child 
from potential smuggling and trafficking activities. 


There have been numerous intelligence reports and cases where kids have been used and 
trafficked by unrelated adults in an effort to avoid detention. It is the US Government's 
responsibility under the HSA of2002 and the TVPRA that we ensure the child is not 
a victim of trafficking and they are with a honafide parent or legal guardian. If we are 
unable to confirm this relationship we must take steps to protect the child - which may 
result in placing them with HHS as an unaccompanied child. If we were to fail 
in this regard we could be responsible for allowing a ch ild to be released to a trafficker 
which is clearly unacceptable. 


Due to privacy concerns - for adults and especially children - we are often unable to 
share details of these cases. We ask that members of the public and media view advocacy 
group claims that we are separating women and children for reasons other than to 
protect 

the child with the level of skepticism they deserve. ” 
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Chad F, Wolf 


Chief of Staff 


Department of Homeland Security 


From: Houlton, Tyler 

Sent: Saturday, March 03, 2018 11:22:53 AM 

ank, Thomas; W olf, Chad; Shah, 

(b)(6) 

Subject: RE: Separating women and children 


To: Hoffman, Jonathan; .(b)(S) 


Dimple; Ries, Lora L; |(b)(6) 


Short, Tracy; B 
Mitnick, John; 


Here is the latest inquiry from WaPo. Every major outlet asked about specifics on 
Wednesday. Any updated language/guidance would be very helpful. I don't imagine this 
is going away any time soon. Thanks. 


From: f>l°> 

Sent: Friday, March 02, 2018 5:03:04 PM 
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To: Media Inquiry 

Subject: Wash Post editorial board query 


Hello. I’m an editorial writer at The Post, doing an editorial on the Congolese women 
seeking asylum who was separated from her 7-year-old daughter— the two are in 
different direction facilities. 


Could you please shed light on why it isn’t possible to detain them together? And is it 
now the policy of DHS to detain asylum-seeking parents and children separately? If so, is 
this meant as a deterrent for future asylum seekers? Or for another reason? 


I’m in deadline and available on my cell phone — 


Sender: 

SIKMN I 

Ofbxa} I 

Recipient: 

"Wolf, Chad (b)(6) 

mm) I 

Sent Date: 

2018/03/04 10:56:53 
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2018/03/04 10:56:54 
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